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STATEMENT OF QUESTIONS PRESENTED 


I. Whether in a trial upon an indictment for felony 
murder, where felony murder was the only homicide charge toward 
the proof of which the Government 4ntroduced evidence, the court 
may permit the jury to compromise appellant's right to acquittal 
by instructing them, over appellant's objection, that they may 
find him guilty of second degree murder. 


II. Whether questioning appellant on several occa- 
sions concerning his knowledge of a murder, thereafter arresting 
him without a warrant, and taking him to the police station for 
further interrogation which ultimately results in eliciting in- 
eriminating statements--all without any attempt to "book" or 
arraign him--conforms to the requirements of Federal Rule of 


Criminal Procedure 5(a). 


III. The further question is whether Rule 5(a) per- 


mits the police to provide opportunity for the extraction of a 


confession by waiting until 6:45 p.m. to arrest appellant and 


by delaying in contacting a committing magistrate until after 
they have appellant's confession typed, signed and witnessed. 
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JURISDICTIONAL STATEMENT 


Appellant, Charles S. Coleman, was indicted on Febru- 
ary 21, 1961, on three counts. Count One charged murier while 
perpetrating a robbery, Count Two charged robbery and Count 
Three charged unauthorized use of a vehicle, pursuant to Sections 
2401, 2901 and 2204, respectively, of Title 22 of the District 
of Columbia Code (1961 ed.). (J.A. )\- 

He was tried before a jury, found guilty on all three 
counts and on January 8, 1962, an order of judgment and commit- 
ment was entered. (J.A. )}. Appellant was given sentences 
of eight years to twenty-four years on the first count, three 
years to nine years on the second count and one year to three 
years on the third count. The sentences are to run consecu- 
tively. (J.A. ). Appellant is presently confined at 
Lorton Reformatory. (J.A. ). 

An appeal to this Court was timely noted by appellant 
on January 15, 1962. (J.A. ). The trial judge, Charles F. 


McLaughlin, entered an order on January 15, 1962, granting ap- 


pellant's application to prosecute this appeal in forma pauperis. 
(J.A. ). 

Jurisdiction is conferred upon this Court by United 
States Code, Title 28, § 1291 (Act of June 25, 1948, ch. 646, 
62 stat. 929, as amended by Act of October 31, 1951, ch. 655, 
65 Stat. 726, and by Act of July 7, 1958, 72 stat. 348). 


- 2- 
STATEMENT OF THE CASE 


Count One of the indictment charged that appellant 
and four other persons, Leon Jackson, Carl Tatum, James Vincent 
Washington and James Dykes unlawfully and feloniously did, on 
or about December 23, 1960, murder Victor Schery by means of 
shooting him with a pistol while perpetrating and attempting to 
perpetrate a robbery. (J.A. ). Count Two charged these 
five persons with the crime of robbery. (J.A. ). Count 
Three charged them with the unauthorized use of a vehicle. 

(J.A. ). 

Each of the defendants pleaded not guilty to all counts 
contained in the indictment. (J.A. ). After trial by jury 
a judgment of conviction on all counts was entered against ap- 
pellant, Jackson, Tatum and Dykes. (J.A. ). Washington was 
acquitted. (J.A. ). 


The trial began on October 30, 1961; the case was sub- 


mitted to the jury on November 17, 1961, at 4:25 p.m. (Tr. 2018). 


The following day, November 18, the jury sent a note requesting 
the court to repeat certain instructions. (J.A. ). The jury 
returned to the courtroom on November 18 at 5:07 p.m. to re- 
ceive certain instructions previously given to them; namely, in- 
structions on aiding and abetting, and instructions on guilty or 


not guilty on Count One as to all the defendants. (Tr. 2021). 
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On November 18, at 10:15 p.m., the jury returned a 
verdict. Appellant was found guilty as charged on Counts Two 
and Three. He was found guilty of second degree murder on 
Count One. (Tr. 2039). Appellant moved to set aside the ver- 
dict and for judgment of acquittal on November 29, 1961. (J.A. 

). Prior to entering the order of judgment and conviction, 
the court heard oral argument on appellant's motion. (J.A~ ). 
On December 8, 1961, the court entered an order taking appellant's 
motion under advisement. (J.A. ). The motion was ultimately 


denied on December 14, 1961. (J.A. ). 


A. vidence Of Appellant's Guilt Existin t Th ime Of His 


rrest At 6: -M. anua 1 1901 

Fannie Schery, wife of Victor Schery, had told the 
police that she and her husband had closed their store on Sheriff 
Road in Northeast Washington about 9:45 p.m. on December 23, 1960, 
and were walking to their automobile when her pocketbook, con- 
taining four hundred dollars (Tr. 376, 850) was taken and her 
husband was shot (Tr. 375-77, 383-85). 

Several times during her testimony at trial Mrs. Schery 
stated that she never saw more than three boys during the robbery. 
(Tr. 385-89). At no time were more than two boys around her car. 
(Tr. 388, 393). After her pocketbook had been taken she followed 
the two boys to their car and, while standing next to it, de- 
manded its return. (Tr. 388). The boys pushed her away 


and drove off. (Tr. 389). At this time she was unaware 
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that her husband had been shot. (Tr. 385). Mrs. Schery did not 
recognize any of the three boys. (Tr. 390). 

The police had information that appellant had been 
with Jackson, Tatum and Dykes in a house in Southeast Washington 
sometime during the night of December 23. (Tr. 484, 825). Jack- 
son had been linked with the crime through ballistics testimony. 
The bullet removed from Victor Schery's body had been fired from 
the same gun which had fired the bullet which the police had 
removed from a railroad trestle where Jackson had been target 
practicing the preceding month. (Tr. 765, 423-25). Dykes had 
been linked with the crime through the statement which Paul 
Gordon had given to the police. Dykes had told Gordon that he 
had gone over to some people on Sheriff Road to pull a robbery 
and that he was "hot." (Tr. 573, 617-18). 

Some of the defendants participated in a crap game on 
the night of December 23 and each appeared to have about thirty- 
two dollars. (Tr. 485-87). Tatum had driven an automobile on 
the night of December 23, which, the police subsequently learned, 
had been stolen. (Tr. 829). On January 15, 1961, appellant told 
the police that he knew nothing about the car which Tatum had 


driven. (fr. 828). The police assumed that appellant had come 


to the house with the other defendants and therefore that he knew 
about the car. (Tr. 829). 
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B. Evidence Of Police Encounters With Appellant Between 


December 23, 1900, The Night Of The Crime, And January 18, 
1951, The Day Appellant Was Arraigned. 


1. Testimony of Police. 

Appellant's first encounter with the police during this 
period was on December 29, 1960, when Detectives Shirley and 
Rogers contacted him at his home. (Tr. 874, 987). Shirley said 
they talked with him for forty-five minutes to one hour starting 
at 11:30 p.m. (Tr. 874). Rogers said the duration of the ques- 
tioning was fifteen minutes to one-half hour. (tr. 989). 

Rogers and Shirley again contacted appellant at his 
home on the morning of December 30. (Tr. 874, 988). This con- 
versation lasted thirty to forty-five minutes. (Tr. 874). 
Shirley stated that during the December 29 and 30 encounters, 
they did not mention the Schery case. (tr. 885). Shirley had 
been assigned to the Schery case on December 23. (Tr. 873). 

Lieutenant Jenkins, Shirley, Robers and Private 
Connor went to appellant's home at 9:30 a.m. on January 6, 1961, 
and drove him to a railroad trestle to search for a bullet. 

(tr. 649, 655, 875, 880). He remained with the four police 
officers about one hour before he was allowed to depart. (Tr. 
660-61). Appellant was questioned about the Schery case at this 
time. (Tr. 878). 

On the evening of January 6, Shirley questioned appel- 
lant about the death of Victor Schery while he was at the Four- 


teenth Precinct concerning another matter. (Tr. 877). 
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Jenkins, Rogers and Connor questioned appellant about 
the Schery case at his home on January 15. (Tr. 824, 828). 

On January 17 at 6:30 p.m. Jenkins told Connor to 
arrest appellant. (Tr. 824, 829). There was no warrant out- 
standing for him. (Tr. 825). Jenkins did not apply for a war- 
rant. (Tr. 830). He concluded in his own mind that there was 
probable cause to arrest appellant. (Tr. 830). 

Connor and another detective arrested appellant at 
about 6:45 p.m. on January 17. (Tr. 653). They delayed taking 
appellant to the station house until they had picked up another 
person for questioning. (Tr. 665-67). 

Appellant arrived at the precinct about 7:15 p.m. 
(Tr. 653, 791). At this time he was under arrest (Tr. 830), 
and was put in the detention room on the second floor. (Tr. 667, 
830). This room is locked whenever a suspect is left there 
alone. (Tr. 841). 

Detective Rogers testified that he could always find 


appellant whenever he wanted to talk with him. (Tr. 998). He 


admitted talking to appellant six or seven times between Decem- 
ber 29 and January 17. (Tr. 982, 987). Detective Shirley saw 
appellant between January 6 and January 17 but did not question 
him. (Tr. 878). Jenkins testified that Shirley and Rogers had 
talked to appellant probably three or four times prior to Janu- 
ary 6 and said that they would not necessarily tell him every 

time they saw appellant. (Tr. 822). Shirley testified that he 
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talked to appellant only twice prior to January 6. (Tr. 874-75). 


Jenkins questioned appellant one day at the Fourteenth Precinct 
but he could not recall the exact date. (Tr. 823). Appellant 
was very friendly and helpful and the police located him with- 
out difficulty every time they wanted to see him. (Tr. 830, 998). 

Shirley interrogated appellant in the detention room 
between 7:30 p.m. and 8:00 p.m. on January 17. (Tr. 866-67). 
Appellant denied having any knowledge of the offense. (Tr. 866, 
890). Shirley locked appellant in the dentention room and left. 
(Tr. 891). | 

Detective Wilson and Detective Noone of the Robbery 
Squad talked to appellant next. (Tr. 891). Wilson weighs over 
190 pounds and is about five feet, eleven inches tall. Detec- 
tive Noone weighs about 165 pounds and is about five feet, ten 
inches tall. (fr. 892-93). Detective Sergeant weber had told 
Noone and Wilson to meet him at the Fourteenth Precinct about 
the Schery case. (Tr. 915). 

Wilson arrived at the Fourteenth Precinct at 8:45 
and went upstairs to the detention room to question appellant. 
(tr. 912). He knew that appellant was under arrest. (Tr. 916). 
He knew that he was not going to make out an information sheet 
on him. (Tr. 916). He knew that appellant was the person whom 
he was questioning in the detention room. (Tr. 917). Someone 
had told him that appellant was a person to be questioned con- 
cerning the Schery case. (Tr. 917). Wilson testified that he 
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spoke with appellant for about two minutes, inquiring as to his 
name and address but asking him nothing about the Schery case. 
(tr. 913, 918). Detective Weber arrived and took over the ques- 
tioning. Wilson stayed in the detention room and listened for 
approximately ten to fifteen minutes. (Tr. 913). 

Noone accompanied Wilson to the detention room about 
8:46 or 8:47. (Tr. 924, 948). Noone testified that during the 
five minutes in which he spoke with appellant, he did not men- 
tion the Schery case. (Tr. 925). He testified that Weber 
arrived and took over the questioning before he and Wilson had 


a chance to question appellant about the case. (Tr. 948). Noone 


testified earlier that the purpose of Wilson's and his going to 


the precinct was to interrogate people arrested in regard to the 
Schery case. (Tr. 940). Noone contradicted Wilson by stating 
that they did not remain in the room after Weber arrived. (Tr. 
926). As they were leaving, appellant agreed to give a state- 
ment. (fr. 926). 

On direct examination, Wilson stated that Weber, Noone 
ana he had taken appellant downstairs to the Captain's office 
after appellant had confessed. (Tr. 914). Noone contradicted 
Wilson by stating that only he and Weber took appellant down- 
stairs. (Tr. 948-49). Both Noone and Wilson denied beating 
appellant. (Tr. 920, 949). Wilson testified, in substance, that 
without anybody having done anything, appellant admitted that he 
was involved in the Schery crime as soon as Weber joined him 


and Noone in the detention room. (Tr. 920). 
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Detective Weber testified that he arrived at the 
detention room at 8:50, introduced himself to appellant, told 
appellant that he was a suspect in the Schery case and stated 
that he wanted to know if appellant had anything to say about 
it. (fr. 1076-77). Without more, appellant then admitted that 
he was present when Jackson shot Victor Schery! — (Tx LO0%q)\ 

On cross-examination Weber denied that either Wilson or Noone 
said, "we have cracked him; he is ready now or we will split 

his guts." (Tr. 1129). Appellant simply confessed to Weber 

as soon as he had introduced himself and asked appellant if he 
would like to make a statement. (Tr. 1129). Weber knew that 
the police had talked to appellant previously on numerous oc- 
casions and that appellant had not made any incriminating state- 
ments (Tr. 1129); however, he was not surprised when appellant, 
without being coerced, confessed. (Tr. 1130). : 

Appellant's statement was reduced to writing between 
9:10 and 10:50. (Tr. 1079). He was booked around 10:30 p.m. 
(Tr. 845). There was no discussion by Detective weber or 
Lieutenant Jenkins about arraignment when Weber arrived at the 
precinct at 7:30. (Tr. 1125). No attempt was made to contact 
a Commissioner or a Municipal Court Judge to arrange for arraign- 


ment of appellant, who was under arrest and charged with murder. 


(Tr. 1126). He was arraigned at 10:00 a.m. on January 18. (Tr. 
1095). 


- 10 - 


Not until after appellant's statement had been typed, 
signed and witnessed did Lieutenant Daly say that he had called 
the Assistant United States Attorney and that they would arraign 
appellant in the morning. (Tr. 1127). 


2. Testimony of Witnesses Other Than Police. 


Ernest Cannady testified that he was in the Fourteenth 
Precinct about six times between December 25 and January 17. He 
saw appellant there about four times. Cannady was threatened 
by the police while at the precinct. (Tr. 1194). 

Samuel McCreary testified that he was in the Fourteenth 
Precinct on two occasions between December 25 and January 17. He 
saw appellant there once. He was threatened by police while at 
the precinct. (Tr. 1195-96). 

William Fields testified that he was taken to the Four- 
teenth Precinct about seven times. He saw appellant there once. 
(Tr. 1272). The police tried to stick his head down the toilet 
and make him talk. (fr. 1273). 

Defendant Jackson testified that appellant had told 
him that if the police saw him they would shoot to kill. Appel- 
lant told Jackson this about the third time after he had been 
picked up. (fr. 1184, 1686). Jackson was told that the police 
were picking up people, interrogating them and beating them at 
the Fourteenth Precinct. (Tr. 1655). Jackson turned himself in 
to the First Precinct. (Tr. 16557). 
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3. Testimony of Appellant. 
Shirley and Rogers came to appellant's house at 4:00 


a.m. on December 29 and questioned him for one hour about the 
Schery case and another robbery. (Tr. 1202-03). They came again 
on December 30 at 10:00 a.m. and questioned him about Jackson. 
(tr. 1203). They then took him to the Fourteenth Precinct for 
five or six hours and questioned him about pykes and Jackson 

and a robbery on Sheriff Road. (Tr. 1204). The police ques- 
tioned appellant eight or ten times prior to January 17 (fr. 
1205), usually at the Fourteenth Precinct and for about five 
hours each time. (Tr. 1205). 


officer Connor placed appellant under arrest shortly 


after 6:30 on January 17. (Tr. 1206). He was taken upstairs 
4n the station house and put in the detention room where he 
remained for about two hours. (Tr. 1207). Detective Shirley 
came in after appellant had been there about ten minutes and 
questioned him for about one hour. (Tr. 1207). Appellant denied 
having any knowledge of the Schery case. (fr. 1207). 

Shortly after Shirley left, Noone and Wilson from the 
Robbery Squad entered. (Tr. 1208). Detective Wilson took off 
his coat, rolled up his sleeves and asked appellant about the 
Schery robbery. Appellant denied knowing anything about it. 
(Tr. 1208). Wilson punched appellant in the stomach six or seven 
times and continued to question him (Tr. 1209); Noone held him 
(Tr. 1209). They told appellant they would keep on beating him 
until he talked. (Tr. 1210). : 
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Appellant did not make a statement to Detective 
Wilson; however, he did sign a statement that the police had 
typed. (fr. 1210). Weber prepared the statement and appellant 
signed it because he was forced to. He did not read it. (Tr. 
1211). When Tatum was confronted by appellant at 11:00 p.m., 
appellant said nothing about the Schery case. (Tr. 1220, 1247). 
C. Evidence Of Appellant's Guilt Existing When The Case Was 

Submitted To The Jury. 

In addition to the evidence existing prior to appel- 
lant's arrest as outlined in Part A, the following evidence was 
before the jury when they decided the case. 

Henry Garrett testified that he had driven appellant, 
Tatum, Washington and Dykes across the South Capitol Street 
Bridge on the evening of December 23. (Tr. 461). He did not 
name Jackson as being present, although Jackson admitted that 
he was present. (Tr. 1654). Garrett deposited them at Third 


and Virginia Avenue by a liquor store which was in the area 


where the car had been stolen. (Tr. 462). 


Barbara Morris testified that all five of the defend- 
ants appeared at her apartment sometime during the night of 
December 23. (Tr. 494). On cross-examination she stated that 
she did not know what day or what hour it was when they had 
appeared. (Tr. 501). 

Lawrence Dykes, the brother of one of the defendants, 


testified that all five of the defendants came to his sister's 
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apartment in Northeast Washington on the night of December 23 
but that he did not know at what time they arrived. (Tr. 524). 
He stated that appellant, Jackson, Tatum and Dykes talked, had 
"a couple of drinks" and left about one-half ae later. (Tr. 
527-29). when they left he watched a television program, "TT 
Sunset Strip," which comes on at 9:00 p.m. The witness said 
that while the five defendants were at the apartment, one of 
them asked, "do you have to drink to get up your nerve?" (Tr. 
528). one of the defendants answered "no." (rr. 1846). 

On cross-examination this witness stated that he did 
not know whether the defendants returned to the apartment or 
not because he went to bed at 10:00 p.m. (Tr. 539). He testi- 
fied that the police had talked to him on three separate oc- 
casions (Tr. 542), and that he did not inform them about "77 
Sunset Strip" until February 1961. (Tr. 542-43). 

Lawrence Dykes further stated that he had drunk 
three-fourths of a small cup of whiskey sometime around 9:00 
p.m. on the night of December 23. (tr. 1843). It was the first 
drink he had ever taken in his life and it make him "rather 
dizzy." (Tr. 1843-44). He agreed that it was possible that 
the question posed by one of the defendants concerning drinking 
to get up nerve could have been directed to him. (Tr. 1644). 


Over objection of counsel, alleged confessions of 


appellant, Tatum and Jackson had been received in evidence. 


(tr. 1316, 1611). 
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Jackson's statement reveals that he and Dykes went 
looking for appellant at 7:30 on the night of December 23. (Tr. 
1602). At trial Jackson testified that he had met defendant 
Dykes at 9:30 a.m. on December 23 (tr. 1653); that they pur- 
chased and consumed three fifths of Arriba wine by 11:00 a.m.; 
and that another boy was with them. (Tr. 1653, 1664). After 
this, they returned to Cooper's bar and ordered some beer and 
drank some whiskey. (fr. 1654). Jackson went in the bathroom 
and arank the remainder of the third fifth. (Tr. 1664). He 
remained in Cooper's bar and listened to records. (Tr. 1654). 


Phe only other thing which Jackson remembers is going across 


the bridge and a gun going off. (Tr. 1654). Jackson did not 


deny murdering Victor Schery; he testified that he had no knowl- 
edge of it. (Tr. 1661). Jackson testified that Dykes had left 
him at about 1:00 p.m. on December 23 and that he was not too 
drunk at this time. (Tr. 1693). He further testified that he 
continued drinking the whole afternoon (Tr. 1694), accompanied 
by Cannady (Tr. 1695). 

Lawrence Dykes was recalled by the Government in re- 
buttal of Jackson's testimony that he was drunk. (Tr. 1848). 
He testified that Jackson left the apartment about 9:00 p.m. on 
December 23, 1960, acting kind of unusual. (Tr. 1849). "You 
could say he was drunk." (Tr. 1849). 

Testimony indicated that binoculars, which had been 
taken from the stolen automobile, had been pawned by defendant 
Dykes in New York City. 
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Appellant's alleged confession disclosed that he had 
been a passenger in the car when the five defendants were driven 
across the South Capitol Street Bridge; that he rode as a passen- 
ger in the car which Tatum had broken into; that he remained in 
the car at all times during the robbery; that he never drove the 
car; that he, together with three other persons, consumed one 
pint of whiskey during the evening of December 23, (Tr. 1584-91). 
Nothing in appellant's alleged confession indicates that he in 
any way assisted in taking the car or that he advised anyone to 
take it; that he touched anyone or that he set Loot out of the 
car; that he had a gun or bullets; or, that prior to the shoot- 
ing, he was aware that anyone had a gun. (fr. 1584-91). 


D. The Court's Instructions To The Jury. 

The court first instructed the jury on the general 
principles of law. (Tr. 1973-74). In order for the jury to 
understand clearly the law respecting the relationship of the 
charge of robbery to that of murder, the court instructed next 
on the crime of robbery. (Tr. 1975-77). The court then pro- 
ceeded to instruct as to the law concerning aiders and abettors, 
and on the law with respect to the charge of murder while per- 
petrating a felony as set forth in Count One of the indictment. 
(tr. 1977-90). | 


The court's instructions on aiding and abetting were 


directed toward aiding or abetting in robbery. on nine different 


Sib 


occasions the court referred to aiding or abetting in the rob- 
bery. (Tr. 1977-79, 1983-84). 

When it came to the charge on second degree murder the 
court instructed! that only if they found Jackson not guilty of 
robbery due to his intoxication, could they find Jackson guilty 
of second degree murder. (Tr. 1989). The court then added that, 
in this event, "you may also find the remaining defendants or 
any of them guilty of second degree murder, if you determine 
beyond a reasonable doubt that they aided or abetted Jackson in 
said murder." (Tr. 1989). 

The court concluded (Tr. 1989-90): 

"4f you should find the defendant Jackson 

guilty of murder in the second degree, then 

you must consider whether any of the other 

defendants aided and abetted Jackson in the 

commission of second degree murder. 

"In this connection you will apply to 

your consideration of the guilt or innocence 

of said defendants the instruction the Court 

has already given you on aiding and abetting." 

Upon the jury request for clarification of the instructions on 
aiding and abetting and on guilty or not guilty on Count One 
pertaining to all the defendants, the court returned the jury 

the following day and repeated the instructions verbatim. (Tr. 
2021-38). No further elucidation was given. No reference was 
made to the facts and circumstances which the jury should con- 
sider in determining whether or not there had been established 
beyond a reasonable doubt that the defendants, or any of them, had 


aided or abetted in the shooting as opposed to aiding and abetting 


in the robbery. (Tr. 1979). 
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STATUTES AND RULES INVOLVED 


D.C. Code § 22-2401 (1961 ed.), 31 Stat. 1321, as amended, 
Stat. 347: 


"whoever, being of sound memory and dis- 
cretion, kills another purposely, either of 
deliberate and premeditated malice or by 
means of poison, or in perpetrating or at- 
tempting to perpetrate any offense punish- 
able by imprisonment in the penitentiary, 
or without purpose so to do kills another 
in perpetrating or in attempting to perpe- 
trate .. . robbery, .. . is guilty of 
murder in the first degree." 


D.C. Code § 22-2403 (1961 ed.), 31 Stat. 1321, as amended, 
Stat. 347: | 


"whoever with malice aforethought, ex- 
cept as provided in sections 22-2401, 22- 
2402, kills another, is guilty of murder 


in the second degree." 


D.C. Code § 22-2901 (1961 ed.), 31 Stat. 1322: 


"Whoever by force or violence, whether 
against resistance or by sudden or stealthy 
seizure or snatching, or by putting in fear, 
shall take from the person or immediate 
actual possession of another anything of 
value, is guilty of robbery, and any person 
convicted thereof shall suffer imprisonment 
for not less than six months nor more than 
fifteen years." 


D.C. Code § 22-105 (1961 ed.), 31 Stat. 1337: 


"rn prosecutions for any criminal of- 
fense all persons advising, inciting, or 
conniving at the offense, or aiding or 
abetting the principal offender, shall be 
charged as principals and not as accessories, 
the intent of this section being that as to 
all accessories before the fact the law here- 
tofore applicable in cases of misdemeanor 
only shall apply to all crimes, whatever the 
punishment may be." 
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Federal Rules of Criminal Procedure, 18 U.S.C.A. (1961 ed.), 


Rule 5(a): 

“Appearance before the Commissioner. An 
officer making an arrest under a warrant is- 
sued upon a complaint or any person making an 
arrest without a warrant shall take the arrest- 
ed person without unnecessary delay before the 
nearest available commissioner or before any 
other nearby officer empowered to commit per- 
sons charged with offenses against the laws of 
the United States. When a person arrested with- 
out a warrant is brought before a commissioner 
or other officer, a complaint shall be filed 
forthwith." 


STATEMENT OF POINTS 


1. Appellant was charged in the indictment with the 
commission of robbery and the consequential death of Victor 
Schery. Since felony murder was the only homicide toward the 
proof of which evidence was introduced, it was reversible error 
for the court to permit the jury to compromise appellant's right 
to acquittal by instructing the jury, over appellant's objection, 
that they could find him guilty of the lesser offense of second 


degree murder. 


2. The charge to the jury concerning aiding or abet- 
ting in second degree murder was,in itself, reversible error. It 
was woefully inadequate in that it failed to disclose the crucial 
point of law that proof that appellant aided or abetted in rob- 
very was insufficient, without more, to prove that appellant 


= 312) = 


aided or abetted in the separate offense of second degree 


murder--the shooting of Victor Schery. 


3. The conviction on all three counts must be re- 
versed because of the prejudicial admission into evidence of a 
confession allegedly secured from appellant by police inter- 
rogation after his arrest, which, if it was obtained, was ob- 
tained during a period of unlawful detention in violation of 


Rule 5(a) of the Federal Rules of Criminal Procedure. 


SUMMARY OF ARGUMENT 
I. 

Appellant was convicted of a erime he never committed; 
namely, murder in the second degree. He was convicted of a 
crime, the proof of which, the Government never sought to estab- 
lish. The prosecution's evidence and testimony were based solely 
upon the theory of a killing occurring during the perpetration 
of a robbery. The record contains not a shred of evidence which 
could under any circumstances provide the basis for finding ap- 
pellant guilty of the offense of second degree murder. All the 
evidence as to what occurred on the night of the crime pointed 
to murder in the first degree and nothing else. “Hence the instruc- 
tion allowing the jury to compromise appellant's right to ac- 


quittal and to convict him of second degree murder was reversible 


error. Green v. United States, 95 U.S. App. D.C. 45, 218 F.2d 
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856 (1955). Had the erroneous instruction not been given, ap- 
pellant might well have been acquitted of murder. This is pre- 


cisely what resulted in the case of the co-felon in Coleman v. 


United States, U.S. App. D.C. __, 295 #24 555 (1961) (en 
banc), cert. denied, 369 U.S. 823 (1962). 


To be guilty of murder in the second degree one must 
kill another with malice aforethought or aid and abet one who 
so kills. The record in this case leaves no room for such a 
finding as to appellant. Testimony indicates that the gun was 
fired accidentally by Jackson. (Tr. 1604, 1596). Nowhere in 
the record is there the least bit of evidence that appellant 
participated in the shooting, encouraged it, or in any manner 
assented to it. He never drove the car or stepped foot out of 
4t, and he was not near the deceased when he was shot. (Tr. 
1586, 1595, 1603-04, 1608, 385-93). Nowhere in the record does 
it appear that, prior to the shot being fired, appellant was 
aware that any of the defendants had a gun with him. On the 
contrary, the record discloses that appellant was startled and 
outraged at the shooting. (Tr. 1586, 1597). 


1/ There is no connection between this Coleman case and the 
case presently before this Court. 
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It. 

The circumstances of this case preclude a holding that 
appellant was arraigned without unnecessary delay. Mallory v. 
United States, 354 U.S. 449 (1957). On the facts presented here, 
the delay in the arraignment of appellant became unlawful the 
moment he was taken to the Fourteenth Precinct and locked in 
the upstairs detention room to await further interrogation. No 
justifiable reason for this treatment can be suggested. Indeed, 
the police made no attempt to justify their failure to present 
appellant for arraignment. 

The police admit to having questioned appellant on 
seven different occasions prior to his arrest. (tr. 982, 987). 
During these ordeals appellant steadfastly denied having knowl- 
edge of the crime. The police further testified that appellant 
was always available when they wanted to question him (Tr. 830, 
998), yet, they waited until 6:45 p.m. to arrest him and "make 
their case" in the detention room. 

Appellant was interrogated between 7:30 and 8:00 in 
the detention room. (Tr. 866-67). He maintained that he was 
innocent throughout this session. (Tr. 866, 890). The inter- 
rogator left, locking appellant in the room. (rr. 891). It 


defies reason to say that this interrogation constituted one of 


the ordinary administrative steps required to bring a suspect 


before the nearest available magistrate! 
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Still no attempt was made to present appellant for 
arraignment. (Tr. 1125). An hour or so later three detectives, 
who were called for the express purpose of interrogating appel- 
lant (Tr. 940), joined appellant upstairs in the detention room 
and obtained a confession within fifteen minutes. The record 
is seething with undeniable inferences of third degree methods 
during this period. Only after this confession had been typed, 
signed and witnessed, did anyone indicate that he had called 
the Assistant United States Attorney concerning appellant's 
arraignment. (Tr. 1127). 

Appellant was "booked" at 10:30 p.m.--almost four hours 
after his official arrest; eleven days after he was taken to a 
railroad siding and questioned about the crime; nineteen days 
after his first encounter with the police. 

It was reversible error for the court below to over- 


rule appellant's objection to admission of his alleged confession 


into evidence. Seldom does such a flagrant violation of Rule 5(a) 


present itself from the four corners of a record. For this 
reason, this Court should reverse appellant's convictions on 


all counts, 
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ARGUMENT 


I. ON THE FACTS OF THIS CASE, APPELLANT COULD NOT PROPERLY BE 
CONVICTED OF SECOND DEGREE MURDER BECAUSE THERE WAS NOT A 
SHRED OF EVIDENCE THAT APPELLANT COMMITTED THIS OFFENSE. 


A. Appellant Was Indicted For Felony Murder And This 
Was The Cniy Homicide Toward The Proof Of Which 


Evidence Was Introéuced; Therefore, The Court 
Should Not Have Permitted The Jury To Compromise 
Appellant's Right To Acquittal By Instructing Them, 
Over Appellant's Objection, That They Could Find 
Him Guilty Of The Lesser Offense Of Second Degree 


Murder, 


Appellant was charged with murder in the first degree-- 


killing while perpetrating and attempting to perpetrate the crime 
of robbery. The Government attempted to show that appellant and 
four other persons were involved in a robbery and that one of 
these persons, not appellant, shot Victor Schery during the rob- 
bery. The prosecution did not attempt to show that the killing 
was with premeditation or that it was with malice for, as the 
Government has recently observed, quite correctly, in a felony 
murder, "premeditation, purpose and state of mind have been 
ruled out." 

During the voir dire examination the theory of the 
Government's case was foreshadowed. On three separate occasions, 


Government counsel asked if any of the prospective jurors would 


2/ Brief for Appellee, p. 16, Coleman v. United States, U.S. 
App. D.C. > 295 F.2a 555 (1961) (en banc), cert. denied, 369 
U.S. 813 (1962). The Government maintained that even if a re- 
quest had been made for an instruction on second ‘degree murder, 
it would have been improper to grant it. Id. at 14. 
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object to sitting on a case where they might be faced with the 
difficult choice of finding an accused guilty of murder in the 
first degree or not guilty of murder, that is to say, with no 
latitude for finding him guilty of a lesser degree of homicide. 
(Tr. 60, 130-31, 213). 

The prosecution's evidence and testimony were predi- 
cated solely upon the theory of a killing which occurred during 
the course of a robbery. No evidence was produced which could 
under any circumstances provide the basis for finding appellant 
guilty of second degree murder. Appellant was either guilty of 
first degree murder or he was innocent of any degree of criminal 
homicide. Cf. Coleman v. United States, 295 F.2d 555 (1961), 
cert. denied, 369 U.S. 813 (1962); Green v. United States, 95 
U.S. App. D.C. 45, 218 F.2d 856 (1955). 


The evidence reveals that the gun was fired accidentally 


3 
by Jackson. (fr. 1604, 1596). Nowhere in the record is there 


the least bit of evidence that appellant participated in the 
shooting, encouraged it, or in any manner assented to it. Appel- 
lant never drove the car or stepped foot out of it, and he was 

not near the deceased when he was shot. (Tr. 1586, 1595, 1603-04, 
1608, 385-93). Nowhere in the record does it appear that, prior 
to the shot being fired, appellant knew that any of the defendants 


3/ The fact that the gun was fired within eighteen inches of 
e deceased lends credence to this testimony. (Tr. 399). 
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had a gun with him. On the contrary, the record discloses that 
appellant was startled and outraged at the shooting. (Tr. 1586, 
1597). : 

Under this set of facts, it must follow that there was 
no intent, specific or general, express or implied, on the part 
of appellant to kill Victor Schery. There could be no malice 
and any instruction allowing the jury to find appellant guilty 
of second degree murder was reversible error. The Solicitor 
General's recent analysis of a felony-murder charge under the 
District of Columbia statute compels this conclusion: 


"a charge on lesser degrees of homicide 
would have been inconsistent with the theory 
on which the case was tried. After the count 
in the indictment charging premeditated murder 
with maiice aforethought was dismissed, felony 
murder was the only homicide charge toward the 
proof of which the Government had introduced 
evidence. The only conceivable basis in this 
case for instructing the jury on any other 
degree of homicide would be the possibility 
that the killing had occurred after the felony 
had ended; and such a killing would have been 


outside the charge of felony-murder which alone 
stood against the defendant. Consequently, if 


the jury had come in with a verdict of second 
degree murder or manslaughter, the defendant 
could have objected to the entry of a judgment 
of conviction upon the ground that such an of- 
fense was not included within the only crime 
with which he was charged--the crime of killing 
aman before the felony had ended. Since the 
defendant could have objected to such a verdict, 
and moved for an acquittal, he could have ob- 
jected to a charge inviting it on the ground 
that it was an improper invitation for the jury 


to compromise defendant's right to acquittal." 
Emphasis added). 


=f Brief for the United States in Response to the Petition for 
ertiorari, pp. 14-15, Coleman v. United States, _U.S. APR. D.C. 
A 5% F.2d 555 (1961) (en banc), cert. denied, 369 U.S. 813 
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Nor can appellant be accused of wanting "two bites from 
the apple." At all times during the trial below, appellant strenu- 
ously objected to an instruction of second degree murder-~-before 
the instruction was given (Tr. 1968), after it was given (Tr. 
2014), and again while arguing his post-conviction motion for 
judgment of acquittal. On the other hand, Jackson specifically 
requested an instruction on second degree murder. (J.A. ). 

Before delving into the maze of jury instructions it 
is appropriate, in the interest of clarity, to focus upon pre- 
cisely what occurred on the night of December 23. 

Jackson and Tatum approached Mr. and Mrs. Schery as 
they were entering their automobile. Appellant remained behind. 
(Tr. 1586, 1595, 1608, 385-93). Jackson went over to one side 
of the Schery car with Mr. Schery. (Tr. 1586, 1595, 1608, 385- 
93). Dykes went over to the other side of the Schery car with 
Mrs. Schery. (Tr. 1586, 1595, 1608, 385-93). After struggling 
for a few minutes with Mrs. Schery, Dykes ran off with her pocket- 
pook. (fr. 617-18, 1586, 1595-96, 1608, 385-93). During this 
time, Mr. Schery pushed Jackson, and the gun Jackson was holding 
discharged killing Mr. Schery. (Tr. 1596, 1604, 399). 

The legal consequences in this situation are clear. The 


jury could find all five of the defendants guilty of robbery. 


5/ D.C. Code, §§ 22-2901, 22-105 (1961 ed.). 
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Moreover, in light of the consequential death, the jury could 
find all five CE guilty of first degree murder under the 
felony-murder statute. We assume arguendo that appellant aided 
or abetted in the robbery notwithstanding his passive role. 

If we now accept as proven that Jackson was intoxicated 
to the point where he was incapable of forming the necessary in- 
tent to commit robbery, the legal consequences of the situation 
are equally as clear. | 

1. Jackson cannot be found guilty of robbery or first 
degree murder. He can be found guilty of second degree murder if 
the jury finds that he shot Victor Schery with malice afore- 
thought. 

2. Appellant 1s still guilty of robbery. Clearly, he 
is not guilty of robbery because he aided or abetted Jackson in 
the robbery because Jackson did not commit robbery. He is guilty 
of robbery because he aided or abetted a principal who did commit 
robbery, namely, Dykes. 

Conceivably, appellant might still be guilty of first 
degree murder but this is doubtful in light of the recent, care- 
fully reasoned opinion of the highest court in New York. People 
v. Wood, 8 N.Y. 24 48, 167 N.E.2d 736 (1960). The question be- 


fore the New York Court of Appeals was the criminal responsibility 


6/ D.C. Code, § 22-2402 (1961 ed.). 
T/ D.C. Code, § 22-2403 (1961 ed.). 
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of a felon for a homicide perpetrated by someone other than 
himself or an accomplice during the commission of a felony. The 
victim of the felony shot and killed one of the co-felons and a 
bystander. The prosecution contended that since the deaths were 
the foreseeable consequences of the felony, the surviving co- 
felon should be held responsible for felony murder. The court 
rejected this argument as illogical and held that the indictment 
was properly dismissed. Both at common law and under the New 
York statute a felonious homicide is made murder in the first 
degree by operation of the legal fiction of transferred intent, 
which thereby characterizes the homicide as committed with malice 


prepense. The homicide itself need not be within the common 


design but the act which results in death must be in furtherance 


of the unlawful purpose. In other words, in order for a felon 

to be guilty of the homicide, the act must be either actually or 
constructively his, and it cannot be his act in either sense unless 
committed by his own hand or by someone acting in concert with 
him. Id. at 739. 

The court recognized that by application of the proxi- 
mate cause theory, several jurisdictions would hold a felon re- 
sponsible for a homicide committed by someone other than a co- 
conspirator during the commission of a felony, but it agreed with 
the sound reasoning of a recent Pennsylvania decision which re- 


pudiated this theory as an "unwarranted judicial extension of the 
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8/ 
felony-murder rule."" The court could not escape’ from the con- 


clusion that, in order to bring the felony-murder rule into 
operation, the person committing the lethal act had to be a 
principal in the underlying felony. Id. at 740. 

It is apparent that the trial judge applied this reason- 
ing in the instant case. He refused to give an instruction that 
Jackson could be found guilty of second degree murder and the 
other defendants guilty of first degree murder. (Tr. 2012-13). 
In other words, if Jackson was not guilty of robbery, due to his 
intoxication, there was no principal in the underlying felony 
who committed the lethal act; thus, the felony-murder rule would 
not come into operation, and thus none of the defendants could be 
guilty of murder in the first degree. The judge realized that 
Jackson could be guilty of second degree murder only if the jury 
found him incapable of robbery due to intoxication. In that 
event, there would be no principal in the underlying felony who 
committed the lethal act. Therefore, the felony-murder statute 
could not apply. It is essential to remember at all times that 
the thing which is imputed to a felon for a killing incidental 
to his felony is malice and not the act of killing. The mere co- 
incidence of homicide and felony is not enough to satisfy the 
requirements of the felony-murder doctrine. It is necessary to 


show that the act causing death was done in furtherance of the 


design to commit the felony. 


8/ Commonwealth v. Redline, 391 Pa. 486, 137 A. 2a 472, 482 (1958) 
(en banc). | 
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3. Appellant is guilty of murder only if he is con- 
nected in some way with Jackson. If appellant is to be connected 
with Jackson because of the robbery, then Jackson must have, in 
fact, committed robbery, in which case appellant is guilty of 
murder in the first degree. The judge so instructed. (Tr. 1980, 
1982) .~ Only if Jackson was found not guilty of robbery could he 
be guilty of second degree murder. The judge so instructed. (Tr. 
1989). In that event, if Jackson is guilty of second degree 
murder, appellant can be guilty of second degree murder only if 
it is shown that he aided or abetted Jackson in the distinct 
erime of second degree murder (Tr. Any = that is, in the act 
of shooting Victor Schery. That second degree murder is a dis- 
tinct and different offense under a charge of felony murder has 
been made clear by the Supreme Court. Green v. United States, 


355 U.S. 184, 194 (1957). 


9/ This Court reversed this same judge for failing to reach 
4s conclusion in Green v. United States, 95 U.S. App. D.C. 45, 
218 F.2d 856 (1955). 


22// If we hypothesize further and assume Dykes had not been in- 
volved at all, then, if Jackson were too drunk to commit robbery, 
appellant could not even be guilty of the crime of robbery. The 
only conceivable crime which he then could be guilty of would be 
second degree murder. For this to result, the Government again 
would have to show that appellant had aided and abetted Jackson 
in this distinct and separate offense. This the Government could 
not do. 
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4, The jury violated their oath to apply the law as 


given to them by the court. (fr. 1973). The court specifically 
instructed the jury that the only way they could find Jackson 
guilty of second degree murder was by finding him not guilty of 
robbery. (Tr. 1989). Yet the jury found Jackson guilty of 
robbery and second degree murder! Even if poner is bound 
by this eminently, illogical verdict as to Jackson, the only 
criminal homicide he can be guilty of is murder in the first 
degree because the jury found as a fact that Jackson committed 
the lethal act while he was engaged in committing robbery. 

Once the jury found that Victor Schery was shot by 
Jackson during the perpetration of a robbery, it became im- 
material that the gun was fired accidentally. The killing con- 
stituted murder in the first degree. Appellant maintains that 
the instructions inviting the jury to render a compromise ver- 
dict of second degree murder as to appellant constituted reversible 
error, The trial court was bound by the salutary rule laid down by 
this Court in Green v. United States, 95 U.S. App. D.c. 45, 218 
F.2d 856 (1955). There is not a shred of evidence justifying 
the second degree murder instruction as to appellant. Under no 
theory, aiding or abetting or any other theory, do the facts of 
this case warrant such an instruction. Thus the instruction on 
the lesser degree of homicide should not have been given as to 


appellant. This is the universally accepted rule. See e.g., 
appeliant. 7 2-8 
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Stevenson v. United States, 162 U.S. 313 (1896); Sparf v. United 


States, 156 U.S. 51, 63 (1895); People v. Hearn, 354 Mich. 468, 


93 N.W.2d 302, 305 (1958); State v. Burnett, 365 Mo. 1060, 293 
$.W.2a 335, 343 (1956) (en banc), cert. denied, 352 U.S. 976 
(1957); People v. Riser, 47 Cal. 2d 566, 305 P.2d 1, 10 (1956) 
(en banc), cert. denied, 353 U.S. 930 (1957); State v. Biggs, 
22h N.C. 722, 32 S.E.2d 352, 354 (ou) = 

Since an instruction must in all cases be based upon 
the evidence, an instruction that impliedly assumes the existence 
of evidence which was in fact not present is error. It cannot 
help but bewilder and mislead the jury by producing the impres- 
sion that in the mind of the court some such state of facts as 
the instruction supposes may be inferred from the evidence given, 
or concealed within it. 

Thus the instruction on second degree murder as to 
appellant not only necessarily had the effect of misleading and 
distracting the attention of the jury from the only issue in the 
case, that is, whether he aided and abetted in robbery, but it 
led them to believe that the judge believed a verdict of second 


degree murder found support in the testimony. In other words, 


11/ It is true, of course, that the legislature may change the 
Beneral rule and require a court to instruct on lesser degrees of 
homicide in all cases, irrespective of the evidence as to such 
lesser degree. Kellen v. Florida, 92 So.2d 825 (Fla. 1957). 

But at least one jurisdiction has stated that the court is duty 
bound to set aside a verdict of second degree murder if there was 
no evidence to justify it even where a statute provides that the 
jury in any murder case must designate by its verdict whether it 
ts murder of the first or second degree. Jones v. People, 26 
P.2d 103 (Colo. 1933) (en banc). 
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it necessarily led the jury to conclude that the judge believed 
there was evidence that appellant aided and abetted Jackson in 

the separate and distinct crime of second degree murder. This 

was prejudicial and reversible error. : 

Appellant will not express opinion as to the correct- 
ness of the second degree murder instruction as to the defendant 
Jackson other than to observe in passing that the case of 
Goodall v. United States, 86 U.S. App. D.c. 148, 180 F.2d 397, 
cert. denied, 339 U.S. 987 (1950), casts grave doubt upon its 
eres — | 

Indisputably, Victor Schery was killed while his wife 
was being robbed. Appellant, if he was guilty of anything, was 
guilty of aiding and abetting in this robbery, and if they so 
found, the jury was bound to find him guilty of murder in the 
first degree as the statute commands. So, too, as the judge quite 
properly instructed, when the jury found Jackson guilty on the 
robbery count, they were legally bound to find Jackson guilty of 


first degree murder. The only possible facts warranting an 


2e/, In Goodall, this Court pointed out that the testimony as 

> what occurred during the attempted robbery pointed to murder 
in the first degree and nothing else. Evidence that the appel- 
lant had been drinking during the afternoon and evening before 
the murder was held insufficient to raise a factual question as 
to whether he was so intoxicated at the time of the shooting as 
to be incapable of intending to rob; therefore, it provided no 
justification for an instruction on second degree murder. 


shee 


instruction on second degree murder as to any defendant in this 
case pertained to Jackson and his intoxication. The court 
specifically stated to the jury that the only circumstances 
under which they could find Jackson guilty of the lessor degree 
of homicide was to find him not guilty on the robbery count. 
Only in this event was the jury to find Jackson guilty of second 
degree murder. 

The court correctly recognized that the only way appel- 
lant could be found guilty of second degree murder was if the 
jury could find that he aided and abetted Jackson in the crime 
of second degree murder. But, as demonstrated above, there was 
not a shred of evidence indicating that appellant aided or 
abetted in the shooting. His only connection with Jackson was 
the robbery. The jury was not entitled to return a compromise 
verdict as to appellant. Upon these facts, in no conceivable 
way was appellant guilty of second degree murder. The jury was 
bound to convict him of first degree murder or acquit him en- 
tirely of the felony-murder count. Coleman v. United States, 
295 F.2d 555 (1961), cert. denied, 369 U.S. 813 (1962); Green 
v. United States, 95 U.S. App. D.C. 45, 218 F.2d 856 (1955). 

A jury may not convict a person of crime in any degree 
unless the evidence justifies a finding by the jury that the 
person has committed those acts which according to statutory 


definitions constitute the crime. People v. Seiler, 246 N.Y. 
262, 158 N.E. 615 (1927). In Seiler, the defendant, in conjunction 
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with three other men, was committing robbery wien one of his 
accomplices shot and killed a man. Admitting that he was holding 
a pistol, defendant asserted that, due to intoxication, he was 
unable to form any intent to steal. The jury found to the con- 
trary, and was therefore bound to find him guilty of murder in 
the first degree. "So the statute commands. So the judge has 
charged. So the jury has found." Id. at 616. | 

The Seiler court noted that although the indictment 
had charged common law murder, the state aid not seek to fasten 
penal responsibility of any kind upon the defendant for the 
homicide, except upon the theory that the homicide occurred 
while the defendant was engaged in a robbery. The trial judge 
charged that the jury must acquit the defendant, unless it found 
that the defendant was so engaged. The judge refused the de- 


fendant's request to charge the lesser degree of homicide. The 


court recognized that: 


"In some cases the court may deem refusal by 

the jury to find a higher degree of crime un- 
reasonable, yet a verdict of guilty of, lesser 
degree is within the power of the jury, if based 
on evidence which establishes at least all the 
elements of the crime of lesser degree. The case 
is logically different where a verdict of guilty 
of a lesser degree of the crime charged depends, 
not merely upon the failure of the jury to find 
some element of crime which in the opinion of 

the court has been clearly proven, but upon an 
affirmative finding of fact which is not suffi- 
ciently supported by the evidence." (p. 617) 


Emphasis added). 
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The court pointed out that the jury could not properly 
find that the defendant fired the death-bearing bullet; and that 
therefore, unless the victim was killed during the commission of 
a felony by the defendant, "no evidence here presented would 
justify an affirmative finding which upon any logical theory 
would make the defendant share in the guilt of the slayer." Id. 


at 617. The jury may not find the defendant guilty of a crime 


he did not commit. The rationale of the Seiler decision reflects 
precisely the position of appellant on this appeal. 


"Tt is said that the result is that the law 
treats with greater harshness the accessory 
to the murder than the murderer himself. 
Doubtless there are cases where a jury, in- 
structed that it has the power to find the 
defendant guilty of a lesser degree of homi- 
cide than charged, will exercise that power, 
though it would bring in a verdict of guilty 
as charged if no other alternative were pre- 
sented. On the other hand, a jury may at 
times bring in a verdict of not guilty, though 
it is convinced of guilt, if it quails before 
the responsibility of bringing in a verdict 
which carries with it the penalty of death. 
Where the evidence proves the defendant 
guilty of murder in the first degree, and the 
jury believes that evidence, the defendant 
may be helped or harmed by a charge that the 
jury has power to convict of a lesser degree 
of homicide, according to the steadfastness 
and conscientiousness of the particular jury 
sitting in that case. If sometimes as a re- 
sult the guilty escape or juries mete out 
unequal justice, it lies with the Legislature 
to determine whether these considerations 
should dictate some change in the law. Cer- 
tainly, if the defendant is not guilty of the 
crime charged, he may not be convicted of a 
lesser degree of crime he did not commit. The 
courts may not permit the conviction of a de- 
fendant of any crime or degree of crime which 
the ju cannot under the evidence by the ex- 
ercise of reason find the defendant = committed." 


Id. at 617 (Emphasis added). 
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while a jury has the power to refuse me) find any 
fact notwithstanding overwhelming evidence of its existence, 
the jury does not have the right to find a fact and then refuse 
to render the verdict which such a finding necessarily requires. 
Merciful or weak jurors may disregard even overwhelming proof 
of culpability and acquit entirely or convict of a lower crime 
than the evidence reflects. But that is their responsibility, 
and not the court's, People v. Mussenden, 308 N.Y. 558, 127 
N.E.2d 552 (1955). 


"Phere is probably no way to prevent or guard 
against this, but certainly a court should 
avoid doing anything, such as submitting lower 
crimes _in_an inappropriate case, that would 
constitute an invitation to the jury to fore- 
swear its duty and return a compromise or 
otherwise unwarranted verdict. Or, to express 
the matter in somewhat different terms, the 
jury's power to dispense mercy, by favoring 
the defendant despite the evidence, should not 
be allowed so to dominate the trial proceedings 
as to impede or interfere with the jury's 
primary fact-finding function. 


"Phe principle has, accordingly, evolved 
that the submission of a lesser degree or an 
4neluded crime is justified only where there 
4s some basis in the evidence for finding the 
accused innocent of the higher crime, ‘and yet 
guilt of the lower one." (p. 554) (Emphasis 
added). 


The evidence here indicates that the murder was commit- 
ted during a robbery and, in no other way, the question of second 


degree murder could not properly be in the case as to appellant. 


He was guilty of first degree murder or no degree of criminal 


= 35 - 


homicide. There could be no middle course as the Government 
well knew. (fr. 60, 130-31, 213). 

Appellant stands in the same shoes as the defendant 
who was acquitted of murder in the case of Coleman v. United 
States, 295 F.2d 55 (1961), cert. denied, 369 U.S. 813 (1962). 
In that case the! jury undoubtedly reasoned that, since the one 
defendant, even though a participant in the robbery, was defin- 
itely not involved in the shooting by his accomplice, he should 
not be held responsible for murder. Consistency in the verdict 
was not required as juries may indulge in precisely such vagar- 
i a Appellant's right to acquittal should not have been 


compromised. 


B. The Court's Instruction On Aiding Or Abetting In 
Second Degree Murder Was Hopelessly Misleading In 
That It Failed To Disclose The Crucial Point That 
Proof That Appellant Aided Or Abetted In Robbery 


Of Second Degree Murder--The Shooting Of Victor 

schery. 

Even if justified by the facts, and it clearly was not, 
the court's instruction on aiding and abetting was woefuliy in- 
adequate, and could not help but mislead the jury. The trial 
judge forthrightly admitted that "it was a difficult case for the 
court to instruct upon because of the many complications." (Tr. 


2043). 


13/ See Brief for the United States in Response to the Petition 
or Certiorari, p. 21, Coleman v. United States, 295 F.2d 555 (1961). 
cert. denied, 369 U.S. 813 (1962). 
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That the jury was hopelessly confused by the instruc- 
tions is apparent from the fact that they had to be returned to 
the courtroom for further explanation of the law of aiding and 
abetting and guilty or not guilty on the felony-murder count. 

It took the court better than thirty minutes to reinstruct the 
jury on these two matters. (Tr. 2021-38). Nor was any clarifi- 
cation forthcoming. The court instructed in the identical man- 
ner as it had previously instructed. (Tr. 1977-90). The jury 
once again was left with the following bewildering instruction 
(tr. 2037): : 

"Tf you should so find, that is if you should 
find the defendant Jackson guilty of murder in 
the second degree, then you must consider whether 
any of the other defendants aided and abetted 
Jackson in the commission of second degree mur- 
der. 

"In this connection you will apply to your 
consideration of the guilt or innocence of said 
defendants the instructions the court has already 
given you on aiding and abetting." 

It is crucial, indeed critical, to understand that the 
detailed instructions on aiding or abetting given to the jury 
earlier in the charge were directed toward aiding or abetting 
in robbery. On nine different occasions the court referred to 
aiding or abetting in the robbery. (Tr. 1977-79, 1983-84, 2025- 


27, 2030, 2032). 


Once again the jury was told to consider all the facts 


and circumstances in connection with and surrounding the alleged 
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acts of the defendants as elements to be taken into account in 
determining whether or not there had been established beyond a 
reasonable doubt that the defendants or any of them aided or 
abetted in the commission of the robbery. (Tr. 1979, 2027). 

They were instructed that if one person kills a human 
being in the course of the robbery and, as part of the robbery, 
and if a second person aided or abetted him in the robbery, both 
persons are equally guilty of first degree murder. (Tr. 1983, 
2030). 

Next the jury was told that if they found Jackson not 
guilty of robbery but guilty of murder in the second degree, they 
could find the remaining defendants guilty of second degree mur- 
der if they determined beyond a reasonable doubt that they aided 


or abetted Jackson in said murder. (Tr. 1989, 2037). 


- The jury had to find that appellant had aided or abetted 

Jackson in the shooting of Victor Schery in order to convict him 
of second degree murder. But nowhere was this made clear. The 
court did not instruct the jury to consider all the facts and 
circumstances surrounding the acts of appellant in determining 
whether it had been established beyond a reasonable doubt that 
he aided or abetted in the shooting as distinguished from the 
robbery. 

Appellant maintains, of course, that any instruction 
permitting the jury to find appellant guilty of second degree 


murder was reversible error. There simply was no evidence in 
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this case that he aided or abetted in the shooting. In fact, 


the evidence was to the contrary. (Tr. 1586, 1595, 1603-04, 
1608, 385-93). The very cursory nature of the court's instruc- 
tion on aiding and abetting in second degree murder indicates 


that the court refused to face this undeniable fact. 


II. THE CONVICTIONS ON ALL COUNTS WERE SECURED THROUGH INFOR~ 
MATION OBTAINED IN VIOLATION OF RULE 5(a). 


A. After Questioning Appellant On Several Occasions, 


The Police Arrested Him without _A Warrant And 
Carried Him To The police Station For Further 


Interrogation Which Ultimately Resulted In Elicit- 

ing Incriminating Statements In Violation Of The 

Mandate Of Rule 5(a). 

With full awareness of the formidable task before him, 
appellant will demonstrate that the admission into evidence of 
appellant's alleged confession constitutes reversible error be- 
cause the facts disclosed by the record in this case preclude a 
holding that appellant had been arraigned 2 without unnecessary 
delay. Indeed, the circumstances here presented might well be 
termed the classic example of an unnecessary delay in arraignment 
which Rule 5(a) forbids. 

Appellant has studied carefully the case of Trilling v. 
United States, 104 U.S. App. D.C. 159, 260 F.2d 677 (1958) (en 
banc). The five separate opinions filed in that case spell out 


14/ Appellant uses here the terminology into which the courts 

and the bar have drifted over a period of years, which describes 
as an "arraignment" the "appearance before the Commissioner" under 
Rule 5(a). 
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in detail the manner in which each of the judges of this Court 


15 
read the Mallory decision. Wwe submit that in applying any one 


of these interpretations, the circumstances involved here compel 
the conclusion that there was an unnecessary delay in presenting 
appellant for arraignment in violation of Rule 5(a). Mallory v. 
United States, 354 U.S. 449 (1957); Upshaw v. United States, 335 
U.S. 410 (1948). 

The facts of this case as disclosed by the nearly five 
hundred pages of testimony taken out of the presence of the jury 
render inapposite any heretofore recognized exception to the 
Mallory rule countenanced by this Court. Appellant respectfully 
submits that failure on the part of this Court to hold that ap- 
pellant's confession was obtained during a period of unlawful 
detention is tantamount to reading Rule 5(a) out of the law in 
the District of Columbia. Never again will such a flagrant vio- 
lation of the spirit of the rule as well as the letter of the 
rule appear from the four corners of a record. 

Certain principles are clear. Irrespective of whether 
a confession is voluntary or involuntary it is not admissible 
in a federal court if it was made at a time when the accused 
was unlawfully detained. Upshaw v. United States, 335 U.S. 410 
(1948). While the police have to interrogate to arrest, they may 
not arrest to interrogate. Reck v. Pate, 367 U.S. 433, 448 


15/ Mallory v. United States, 354 U.S. 449 (1957). 
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(1961) (concurring opinion). Detention becomes unlawful the 


moment there is an unnecessary delay in presenting an accused, 
who has been formally arrested, before a committing magistrate. 
Mallory v. United states, 354 U.S. 449 (1957). 

The rule is plain. A confession obtained from an ac- 
cused during a period of unnecessary delay between arrest and 
arraignment is not admissible against him. The reason for the 
rule is equally plain: concern about a police practice of hold- 
ing a person and subjecting him to questioning in order to secure 
a confession. The concern is realistic. Trilling v. United 
States, 104 U.S. App. D.C. 159, 180, 260 F.2d 677, 698 (1958) 
(Prettyman concurring and dissenting). The purpose and intent 
of the rule is to prevent opportunity for oppressive treatment. 


Id. at 104 U.S. App. D.C. 181, 260 F.2d 699. 


The Supreme Court has set forth the ground rules for 
determining what constitutes an unnecessary delay: 


"provisions related to Rule 5(a) contem- 
plate a procedure that allows arresting officers 
little more leeway than the interval between 
arrest and the ordinary administrative steps re- 
quired to bring 2 suspect before the nearest 
available magistrate. 


* * * 


"The arrested person may, of course, be 
‘hooked! by the police. But he is not to be 
taken to police headquarters in order to carry 

hat lends itself, even 
damaging state- 


ments to support the arrest and ultimately his 
guilt. 
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“Phe duty enjoined upon arresting officers 
to arraign 'without unnecessary delay’ indicates 
that the command does not call for mechanical 
or automatic obedience. Circumstances may justify 
a brief delay between arrest and arraignment, as 
for instance, where the story volunteered by the 
accused is susceptible of quick verification 
through third parties. But the delay must not 
be of a nature to give opportunity for the ex- 


traction of a confession." Mallory v. United 

States. 354 u.s. 449, 453-55 (1987) - (Emphasis 

Rule 5(a) permits differing results in varying situa- 
tions. It is not simply a matter of hours, one way or another, 
but of police purpose and conduct in the light of circumstances. 
Trilling v. United States, 104 U.S. App. D.C. 159, 160, 269 F.2d 
677, 678 (1958). To determine the purpose of the police conduct 
in this case, it is necessary to focus upon the events preceding 
appellant's arrest. In examining the circumstances of appellant's 
numerous interrogations by the police we shall rely solely on 
police testimony, urging however, that the Court bear in mind 
appellant's testimony as well as the testimony of the other 6 
witnesses, which casts doubt on much of what the officers sata’ 

The robbery took place on December 23, 1960. Appellant 
was formally arrested on January 17, 1961. During this period, 
the police contacted appellant on numerous occasions. One officer 


stated it to be as many as six or seven times. (Tr. 982, 987). 


LL This testimony is summarized at pp. 5-12 of this brief. The 
rent conflict in the police testimony concerning what trans- 


1 
pired when the three detectives had appellant in the detention 
room should also be noted. 
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On December 29 two detectives went to appellant's home 
at 11:30 at night and questioned him for one hour. (tr. 874, 
987). They returned the next morning and questioned him again 
for forty-five minutes. (fr. 874, 988). These detectives had 
been assigned to the Schery case on December 23 (tr. 873), yet 
they maintain that on neither of these occasions did they ques- 
tion appellant concerning the Schery case. 

On January 6 four police officers picked up appellant, 
carried him to a railroad siding, questioned him about the Schery 
case and finally permitted him to leave an hour or more later. 
(tr. 660-61, 875, 878). Again that same night he was questioned 
at the Fourteenth Precinct about the Schery case (Tr. 877), and 
once again, on January 15 three officers questioned appellant at 


his home (Tr. 824, 828). 


During these ordeals, appellant steadfastly denied 


having any knowledge of the offense. Finally, on January 17 at 
6:30 p.m., Lieutenant Jenkins officially ordered his arrest (Tr. 
824, 829), believing there to be probable cause to arrest him 
without a warrant (Tr. 830). The timing of the arrest is in 
itself suspect when we recall that Lieutenant Jenkins, the man 
who ordered the arrest, testified that appellant was always 
available when they wanted him and that he was very cooperative. 
(tr. 830, 998). This fact is of the utmost significance as will 
appear shortly. 
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Appellant was not taken directly to the precinct for 
booking. Instead he was taken with the arresting officers while 
they picked up another witness. (Tr. 665-67). Arriving at the 


Fourteenth Precinct at 7:15 p.m., he was taken upstairs and 


locked in the detention room. (Tr. 667, 830, 841). 


It is noteworthy that whatever probable cause to 
arrest appellant’ existed on January 17 also was present on 
January 7 after the police had received the ballistics report 
that linked Jackson to the crime. Why did the police wait ten 
more days and then, without a warrant, arrest appellant at 6:45 
at night? Their own testimony discloses that they could see him 
whenever they wished. We maintain that the conclusion is in- 
escapable that appellant was arrested in this manner for the 
purpose, if not the sole purpose, of taking him to the Fourteenth 
Precinct "in order to carry out a process of inquiry that lends 
itself, even if not so designed, to eliciting damaging statements 
to support the arrest." The police simply did not have a case 
against him. They needed him in their uncontrolled custody. 
They had to make a case in the Fourteenth Precinct where the ac- 
cused would be without friend, without counsel and, as earefully 
seen to, without the judicial warning he was entitled to at a 
preliminary hearing. 

With this background in mind, let us now accompany ap- 
pellant into the inner sanctum of the detention room upstairs in 


the Fourteenth Precinct. Unfortunately, we are deprived of the 
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full flavor of an interrogation session in this little room. No 
outsiders attend these sessions. We must rely on the four cor- 
ners of the printed record in making this Journey. 

Beginning at 7:30 p.m., now having been formally under 
arrest for forty-five minutes, appellant is interrogated by 
Detective Shirley for thirty minutes in the detention room. 

(tr, 866-67). During this interrogation appellant denied _hav- 
ing any knowledge of the robbery. (Tr. 866, 890). Shirley 
locked appellant in the detention room and left. (tr. 891). 

We contend that this interrogation was utterly foreign 
to any "booking" procedures and entirely divorced from normal 
administrative work. It defies reason to label this interroga- 
tion one of the "ordinary administrative steps required to bring 
a suspect before the nearest available magistrate." It was an 
unnecessary delay. No attempt was made to account for it. No 
attempt was made to arrange for arraignment. (or. 1125). Appar- 
ently the police felt that since they had waited until 6:45 to 
arrest appellant they were free to do with him as they chose. 
That no such carte blanche for all-night interrogation exists 
will be demonstrated later in this brief. 3 


But our journey is not complete. Detectives Noone and 


Wilson from the Robbery Squad arrive at the Fourteenth Precinct. 


17/ Again we are relying solely on police testimony for the 
acts and once again we urge the Court to bear in mind the con- 
troverting testimony. 
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They were called for the express purpose of interrogating appel- 


lant in regard to the Schery case. (Tr. 915-17, 940). Entering 


the detention room at 8:45 (Tr. 912, 924), they questioned appel- 
lant for seven minutes, and, according to their testimony, with- 
out mentioning the Schery case. Detective Weber joined them at 
8:50. (fr. 1076-77). Weber testified that he introduced himself, 
told appellant that he was a suspect in the Schery case, and 
asked if appellant had anything to say about it. (Tr. 912, 924). 
Without more, appellant confessed! (Tr. 1077). The three de- 
tectives then took appellant downstairs and reduced his alleged 
confession to writing between 9:10 and 10:50. (Tr. 914, 1079). 

There was no discussion by Detective Weber or Lieuten- 
ant Jenkins about arraigning appellant when Weber arrived at the 
Fourteenth Precinct at 7:30. No attempt was made to contact a 
committing magistrate. (Tr. 1125-26). Not until appellant's 
alleged confession had been typed, signed and witnessed did 
Lieutenant Daly say that he had called the Assistant United 
States Attorney and that they would arraign appellant in the 
morning. (fr. 1127). 

In light of all that transpired between the police and 
appellant prior to appellant's rendezvous with the three detec- 
tives in the detention room at 8:45, it is inherently incredible 
that appellant voluntarily signed the purported confession. There 
is abundant testimony in the record, in addition to that of appel- 


lant's, indicating the propensity of the police at the Fourteenth 
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Precinct to apply third degree methods. Appellant will not 
dwell on the fact that the record is bubbling with undeniable 
inferences of coercion. That the voluntariness of a confession 
is a question of fact for the jury is well settled in this juris- 
diction. Appellant refers to this abundance of evidence merely 
to emphasize the very real need for adherence to the mandate of 
Rule 5(a); the very real need for an accused to be advised of 
his right to have counsel and to remain silent; and the very 
real need to prevent opportunity for third degree treatment in 
the upstairs detention room of the police station. This is 
precisely what Rule 5(a) was designed to eliminate--unwarranted 
detention leading to tempting utilization of ceneive interro- 
gation, easily gliding into the evils of the third degree. 
Mallory v. United States, 354 U.S. 449, 453 (1957). 

Appellant submits that the only evidence lacking in 
this case, which would prove conclusively that the purpose of the 
delay in presenting appellant to a committing magistrate was to 
extract a confession, is testimony by the police that they were 
going to delay contacting a committing magistrate: until they had 
obtained a confession from appellant. Such a statement will 
never appear in a trial transcript filed in this Court. However, 
a statement of similar import does appear in this record. De- 
tective Weber admitted on cross-examination that only after 


appellant's statement had been typed, signed and witnessed, did 


anyone indicate that he had called the Assistant United States 
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Attorney concerning appellant's preliminary hearing! (Tr. 1127). 
Appellant was finally booked at 10:30--almost four hours after 
his official arrest; eleven days after he was taken to the rail- 
road siding and questioned about the crime; nineteen days after 
his first encounter with the police. He was arraigned the next 
morning. 

On these facts it cannot be said that appellant was 
arraigned without unnecessary delay. The circumstances in this 
case preclude such a holding; the admission in evidence of appel- 
lant's alleged confession was reversible error because clearly, 
appellant "could have been prejudiced." Watson v. United States, 


98 U.S. App. D.C. 221, 227, 234 F.2d 42, 48 (1956). See also 


Fiswick v. United States, 329 U.S. 211, 217-18 (1946). 


B. The Timing of The Arrest, 6:45 P.M., Does Not Justify 


The Pailure Of The Arresting Officers To Present 
Appellant For Arraignment; It Does Not Transform The 
Delay, The Purpose Of Which Was Further Interrogation, 


into A Period Of Lawful Detention. 

Appellant stated earlier in this brief that none of 
the recognized exceptions to the Mallory rule apply to the cir- 
cumstances involved in this case. Clearly, there was no reaf- 
firmation of appellant's alleged confession during a subsequent 
period of lawful detention. Appellant steadfastly denied having 
knowledge of the crime at all times prior and subsequent to the 
statement allegedly made to the three detectives in the detention 
room. Cf. Goldsmith v. United States, 107 U.S. App. D.C. 305; 
277 F.2d 335 (1960). 
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The continued protestations of innocence by appellant 
despite the interrogation in the police station after his arrest 
preclude a finding that his alleged statement was a "threshold 
confession." cf. United States v. Mitchell, 322 U.S. 65 (1944); 
Lockley v. United States, 106 U.S. App. D.C. 163, 270 F.2d 915 
(1959) . 

Nor can it be said that the Mallory question vanished 
from the case because of admissions made by appellant while testi- 
fying in his own behalf at trial. cf. Coleman v. United States, 
295 F.2d 555 (1961), cert. denied, 369 U.S. 813 (1962). 

The Government is left with but one last-ditch argu- 
ment in struggling to escape from the consequence which the law 
imposes for failure to arraign an accused without unnecessary 
delay. They must argue, as they did below, that, under the hold- 
ing in the Porter and Lockley cases, discussed below, there was 
no requirement that the police take appellant before a committing 
magistrate before the next morning. (Tr. 1337). They must take 
the position that, through carefully planned timing, the police 
can arrest an accused for murder, without a warrant, and take him 
to the precinct for further interrogation designed to elicit in- 
criminating statements. In the last analysis, they must argue 
that an accused's rights to judicial warning cease if he is 
arrested at 6:45 p.m. 

Such a proposition is totally at odds with the policy 


underlying Rule 5(a). It flies directly in the face of the 
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Supreme Court's mandate that the nature of the delay must not 
provide opportunity for extracting 2 confession. Moreover, such 
a@ proposition finds no support in the decisions. The Government 
must rely on a single case, indeed, a2 dictum from a single case, 
to support the proposition that the police have carte blanche to 
interrogate arrested persons without any necessity for arraign- 
ment, so long as they make certain to arrest them after 6:30 p.m. 
The case is Porter v. United States, 103 U.S. App. D.C. 385, 258 
F.2d 685 (1958), cert. denied, 360 U.S. 906 (1959). The dictum 
appears at 103 U.S. App. D.C. 392, 258 F.2d 692: 

"Surely a man arrested Tuesday night at 

eleven o'clock for assault need not be 

taken before a magistrate until the next 

morning. No one will assert, without 

specific proof, that the personnel of our 

police departments are so regardless of 

court rulings on interrogation as to re- 

quire every prisoner to be taken before a 

magistrate at midnight for every kind of 

offense or before the opening of courts 

in the morning." 

In Porter, two statements were given by the accused. 
The first statement was given at about eleven o'clock Tuesday 
night, almost immediately after arrest and without pressure of 
any kind, except the mere fact of detention. The second statement, 
given the next day, Wednesday, at 12:45 p.m., contained no in- 


criminating information not already revealed by timely statements. 


The Court held that since the second statement contained no in- 


criminating statements, it was immaterial whether it was given 


during a period of unnecessary delay. The first statement, as 
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the appellant conceded, was admissible under the "threshold con- 
fession" principle announced in United States v. Mitchell, 322 
U.S. 65 (1944). | 

The appellant's sole ground for reversal on appeal 
in the Porter case was the admission of the second statement. 
Objection had been duly made that this second statement was 
taken in violation of Rule 5(a). The first statement was re- 
ceived in evidence without objection and was not attacked on 
appeal. | 

The question of unnecessary delay was not before the 
Court in Porter. Thus it is clear that the court's observations 
concerning unnecessary delay and availability of committing 
magistrates are pure dicta. See Ginoza v. United States, 279 
F.2d 616, 622 (9th Cir. 1960.F | 

Since the views expressed by Justice Reed in the Porter 
case concerning the necessity for arraignment outside normal 


court hours are dicta, this Court is, of course, not bound to 


1 
follow them. Rather, this Court should defer to the views of 


18/ In Leckley v. United States, 106 U.S. App. D.c. 163 270 

72d 915 (1959), the Court relied solely on this dictum when it 
observed that there was no need to present the accused, who was 
arrested at 4:30 a.m., for arraignment before the opening of the 
courts at 9:00 a.m. Moreover, the accused in the Lockley case 
had confessed orally within fifteen minutes of his arrest and his 
subsequent written confession added nothing to his oral "threshold 
confession" which had been lawfully obtained. 


19/ It is not without significance that Justice Reed vigorously 
ssented in both the and Upshaw decisions. See Upshaw v. 
United States, 335 U.S. 410, 414 (1948); McNabb v. United States, 
318 U.S. 332, 347 (1943). 


5 — 


the Supreme Court as set forth in Mallory v. United States, 354 
U.S. 449 (1957). One thing cannot be denied. The Court in 
Mallory explicitly recognized the necessity for arraignments at 
times other than during ordinary court hours. Between 4:00 p.m. 
and 8:00 p.m., "arraignment could easily have been made." 
Mallory v. United States, 354 U.S. 449, 455 (1957). 

Both by law and practice application for arraignment 
can be made at any hour. Akowskey v. United States, 81 U.S. 
App. D.C. 353, 354, 158 F.2d 649, 650 (1946). Even the United 
States Attorney has abandoned the argument that an off-hour 
arrest justifies postponing arraignment and receiving in evi- 
dence a confession obtained through questioning the prisoner 
in the interval. See Mallory v. United States, 104 U.S. App. 
D.C. 66, 70, 259 F.2d 796, 800 (1958). Very recently the 
Assistant United States Attorney in charge of the Municipal 
Court Division testified to the existence of a rotation system 
among the sixteen Municipal Court Judges whereby at least one 
of them is available for arraignment of arrested persons at any 
hour of the day or night. The Metropolitan Police are provided 
with the details for making the ee — 


au See transcript of proceedings, May 4, 1961, pp. 41-49, 
Oleman v. United States, Criminal No. 189-61, United States 
District Court for the District of Columbia. There is no con- 
nection between this Coleman case and the case presently before 
the Court. This Court ordered the transcript, cited in this 
footnote, to be printed in order that counsel might seek to 
appeal in forma pauperis in that case. 


See also Jackson v. United States, 106 U.S. App. D.C. 396, 
273 F.2d 521 (1959) where the necessity for Sunday arraignments 
was recognized. 
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21/ 
The two Watson cases graphically illustrate the 


change in the law brought about by the Mallory decision. In 
Watson, the appellant was arrested at 6:40 p.m. on July 17 and 
taken to the police station about 7:00 p.m. Questioned inter- 
mittantly throughout the night, he confessed about 3:15 a.m. 
on July 18. Believing that reasonable inquiry 1s permissible 
before complaint of serious crime is levied, both in the in- 
terests of society and of the accused himself, this court in 
the first Watson decision held that up until 9:00 a.m. on July 
18, when the courts were open, there had been no unnecessary 
delay in arraignment and therefore the admissions made prior 
to 9:00 a.m. were properly received in evidence. 

The case was remanded for a new trial on other grounds. 
Before the decision on appeal in the second Watson case, the 
Supreme Court decided Mallory. In light of that decision, this 
Court concluded that the confession made at 3:15 a.m. was obtained 
in violation of Rule 5(a) when "judicial caution had lost its 
purpose." Watson v. United States, 101 U.S. App. D.C. 350, 353, 
249 F.2d 106, 109 (1957). 

The police, by their own admission, ee appel- 


lant on seven different occasions before placing him under arrest. 


21 peeen v. United States, 98 U.S. App. D.C. 221, 234 F.2d 42 
956); Watson v. United States, 101 U.S. App. D. C. 350, 249 F.2d 
106 (1957). 
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Mallory does not! prevent this very necessary methed of criminal 
investigation. Then, believing there to be probable cause for 
arrest, the police arrested appellant, without a warrant, for 
the purpose of further interrogation in the confines of the 
police station. Not until after appellant's alleged confession 
was extracted, typed, signed and witnessed did anyone say that 
he had called an Assistant United States Attorney to arrange 
for arraignment. Under these circumstances the alleged confes- 
sion was elicited during a period of unlawful detention and the 
admission of it in evidence was reversible error. This exclu- 
sionary rule is essential in order to enforce the Congressional 


requirement of prompt arraignment. See Naples v. United States, 


No. 16436, D.C. Cir., May 8, 1962 (en banc). 


CONCLUSION 
For the foregoing reasons appellant submits that his 
conviction on each count must be reversed. He further submits 
that the case should be remanded with directions to enter judg- 
ment of acquittal on Count One. 


Respectfully submitted, 


/8/ David R. Peasback 


DAVID R, PEASBACK 
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Washington 5, D. C. 
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COUNTERSTATEMENT OF THE CASE 


Appellant was indicted on February 21, 1961, along with 
four codefendants, Leon Jackson, Carl Tatum, James Dykes, 
and James Washington. The first count charged that on 
December 23, 1960, they perpetrated and attempted to per- 
petrate a robbery from Fannie Schery and in the course of 
perpetrating and attempting to perpetrate it, they shot and 
murdered Victor Schery. The second count alleged that on 
the same date the five defendants robbed Fannie Schery by 
force and violence and took from her about $400 in money, 
property of herself and her husband, and a pocketbook worth 
$1. The last count charged the five defendants with unauthor- 
ized use of a motor vehicle on the same date. (J.A. —.) 

The five defendants stood trial together on October 30, 
1961, before the District Court, McLaughlin, J., and a jury. 
Appellant was convicted of second degree murder on count 1 
and was found guilty as charged on the other two counts. 
Similar verdicts were returned as to Jackson, Tatum, and 
Dykes. Washington was acquitted on the first two counts 


(1) 
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and convicted on the third. Appellant was sentenced to a 
term of 8 to 24 years on count 1, 3 to 9 years on count 2, 
and 1 to 3 years on count 3, the sentences to run consecutively. 
(J.A.—.) Appellant’s motion to set aside the verdict and for 
judgment of acquittal was denied on December 14, 1961. 
(J.A.—.) This appeal followed. (J.A. —.) 

The extensive testimony in this long trial can be set forth 
most conveniently by relating it to the two principal issues 
raised by appellant: 

(1) Was he convicted of second degree murder on 
sufficient evidence and under proper instructions? 

(2) Were his incriminating statements properly 
admitted into evidence? 


A. Evidence and proceedings relevant to determination of 
appellant’s guilt 


The Government’s case began with the testimony of Fannie 
Schery, widow of Victor Schery, as to the events of December 
23, 1960. She testified that she and her husband were the 
operators of a grocery store at 4401 Sheriff Road, N.E., and 
closed it at 9 o’clock on the night in question. (Tr. 376.) 
After cleaning up and counting the proceeds, they left the es- 
tablishment about 9:45 p.m. Mrs. Schery was carrying $400 
and her husband had $110 in his pocket. (Tr. 376-377.) 
The Scherys went to their car on 44th Street, Mrs. Schery 
going to the passenger’s side and Mr. Schery to the driver’s. 
(Tr. 378.) After she had opened the car door, someone came 
from behind, grabbed her pocketbook, and said: “Give me 
your pocketbook.” (Tr. 383-384.) Then she heard a shot. 
(Tr. 384.) After the shot a second boy ran over, struck her, 
took her pocketbook, and the two boysran. (Tr. 385.) Mrs. 
Schery chased them across the street toward their parked car. 
A third boy came out from the corner where he was waiting 
for them. The boys pushed her back, entered the car, and it 
drove off. She said that she only saw three boys outside the 
car. They took away her pocketbook with the $400. (Tr. 
386-389.) She returned to find her husband dying from a 
bullet wound in the throat. (Tr. 390.) Mrs. Schery was 
unable to recognize or identify any of the boys. (Tr. 390.) 

William D. Wood, an employee of the Washington Evening 
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Star at Second and Virginia Avenues, S.E., testified that he 
drove his automobile to work about 5:30 p.m. on December 
23, 1960, and parked on Second Street. The car was a white 
1958 Chevrolet with Virginia license tags. (Tr. 408, 418-421.) 
When Wood returned from work about 1:30 a.m. the next 
morning, he discovered that it was missing. Certain personal 
property, including bottles of whiskey and binoculars, was in it 
when Wood left it. (Tr. 409.) When the car was recovered, 
he found the binoculars missing. (Tr. 411.) He identified 
as his a pair of binoculars and a binoculars case which later 
testimony showed were pawned by defendant Dykes in New 
York City early in January, 1961. (Tr. 409-410, 777-779, 
1551.) 

William A. Magruder, who was a drinking companion of the 
defendant Leon Jackson, said that in November 1960 he and 
Jackson went down to the railroad tracks near Talbert Street, 
S.E. (Tr. 423-424.) There they drank together and then 
Jackson pulled out a revolver and started firing it in the di- 
rection of thetracks. (Tr. 425-426.) 

Henry Willis Garrett testified that on the evening of De- 
cember 23, 1960, appellant, Dykes, and Tatum appeared at his 
home in Southeast Washington and asked him to take them 
across the South Capitol Street Bridge to Virginia Avenue. 
(Tr. 457-459.) He drove the defendants across the bridge and 
let them out at Third and Virginia Avenue, S.E., in the vicinity 
of an open liquor store and near the Evening Star building. 
(Tr. 462.) 

Samuel McCreary, Jr., testified that on the evening in ques- 
tion he was at his mother’s home at 3157 Stanton Road, S.E. 
(Tr. 464.) He said that between 10 and 10:30 p.m. appellant, 
Jackson, Tatum, and Dykes came to the house. (Tr. 465.) 
Jackson and Tatum went into the back room to shoot craps 
and stayed a short time. Later, as McCreary was going out 
the door, he saw Tatum drive off in a white Chevrolet with 
Virginia tags. (Tr. 466-467.) 

James McCreary, brother of Samuel, was also present at the 
Stanton Road address that night and testified that appellant, 
Jackson, Tatum, and Dykes came to the place together. (Tr. 
483-484.) He said that appellant, Jackson, and Tatum par- 
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ticipated in the dice game, along with himself and his brother- 
in-law, Clarence Thorpe. McCreary noticed that each de- 
fendant appeared to have approximately $32 in denominations 
of twenty, ten, and one dollar bills. (Tr. 486-487.) Clarence 
Thrope also testified that appellant, Jackson, Dykes, and 
Tatum came by Stanton Road about 10 p.m. or thereafter and 
participated in a crap game. (Tr. 554-558.) He too saw a 
light cream car there thatnight. (Tr. 558.) 

Barbara A. Morris, the sister of defendant Dykes, testified 
that all five defendants came to her apartment on Fiftieth 
Street, N.E., that evening and went into the kitchen. (Tr. 494- 
496.) They stayed a few minutes and left together. (Tr. 
497.) Her brother, Lawrence Dykes, who was at the apart- 
ment at the time, said that the five defendants arrived, went 
into the kitchen, and there talked and had a couple of drinks. 
(Tr. 524-527.) He said that all but Washington drank, and 
that Washington, in the presence of the other four, said: “Do 
you need the drink to get up enough nerve.” (Tr. 528- 
529.) One of the defendants replied no. After about a half 
hour the five left together. The witness placed their depar- 
ture time at a little before nine. (Tr. 529-530.) The Mor- 
ris apartment was located about 10 or 11 blocks from the 
scene of the Schery killing. (Tr. 530.) 

A police officer testified that after the crime he and other 
officers inspected the area of the railroad tracks near Talbert 
Street and recovered a bullet from a wooden trestle there. 
(Tr. 649-652.) The officers also found two cartridge cases. 
(Tr.679.) An F.B.I. ballistics expert testified that it appeared 
that markings on these cartridges were produced by the same 
weapon as were those on a live bullet found a few feet behind 
the Schery car after the murder. (Tr. 735.) He said that 
the bullet which killed Schery and the slug found in the 
railroad trestle were fired from the same weapon. (Tr. 765.) 

After a hearing outside the jury’s presence on the admis- 
sibility of the statements of certain defendants, see pp. 12-22, 
infra, the trial resumed with the testimony of Lt. Vincent 
Jenkins of the Police Department that appellant gave a state- 
ment to the police on January 17, 1961. According to Jenkins’ 
testimony, appellant stated orally that on December 23, 1960, 
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he had met three others in Southeast Washington; that they 
had gone to the home of a friend and asked him to drive them 
across the South Capitol Street Bridge; that the friend did 
so, leaving them off by the Evening Star building; that while 
they were in the rear of this building, one of them secured a 
1958 cream colored Chevrolet; that they got into this car 
and rode over to an apartment on Fiftieth Street, N.E.; that 
there they drank a pint of whiskey which they had taken 
from the car, along with a pair of binoculars; that they left 
in the car and drove down an avenue in Northeast, turning 
off into another street where they saw a little grocery store; 
that one of the others said that the man was alone there so 
they drove around and then parked the car in an alley across 
the street from this store with the car facing the street; that 
an old man and woman came from the store, one defendant 
got out of the car and went up to the old man and another 
to the woman; that the second grabbed her pocketbook, a 
shot was heard, and the old man slumped over; that they 
left the scene and went back to the Fiftieth Street apartment 
where they drank the other pint of whiskey taken from the 
car; that they divided up the money, with appellant receiving 
about $30; that they then went over to Stanton Road in 
Southeast Washington and there three of them, including 
appellant, participated in a crap game. (Tr. 1897-1399.) 

Detective Harry A. Noone of the Robbery Squad also re- 
counted appellant’s oral statements about the crime. He 
said that appellant first stated that he was with Jackson on 
December 23 and that he was sitting in the car when Jackson 
shot Schery. (Tr. 1453-1454.) According to Noone’s testi- 
mony, appellant said that Dykes stole the automobile near 
the Evening Star building and snatched Mrs. Schery’s pocket- 
book, and that Jackson was standing by Schery when Schery 
was shot. (Tr. 1456.) Appellant also said that they had 
obtained about $157 in the robbery and that each participant 
received about $30. (Tr. 1457.) 

Appellant’s written confession was subsequently received in 
evidence, also over defense objection. (Tr. 1533.) It was read 
to the jury by Government counsel. (Tr. 1588-1591.) In it 
appellant repeated his oral account of the group’s activities dur- 
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ing the evening. He stated that the defendants rode around 
Northeast and as they drove past the Schery grocery store for 
the first time, Jackson said: “Let’s get this store.” (Tr. 1585.) 
He said that he noticed at the time that there was only one 
man at the counter and they drove around the store “just 
looking” until it was closed and the man was coming out the 
door. After driving around the block again they parked on 
the other side of the street in the alley. After he heard the 
shot, appellant told Tatum, who was driving, to get going, but 
they were unable to move because Mrs. Schery was in front of 
the car. (Tr. 1585-1586.) He also stated that the gun be- 
longed to Jackson, described it, and said that Jackson had had 
the weapon in November, 1960. (Tr. 1589.)1 

Appellant testified in his own behalf and on cross-examina- 
tion sought to establish an alibi for the crimes. He said that 
he was at a bar for about an hour early in the evening (Tr. 
1739) ; that he then caught a bus and went to a shopping center 
where he talked with “some of the fellows” (Tr. 1740); that 
he met Jackson and Dykes on the street “late at night” while 
going to catch another bus; that they told him they had heard 
of a party at McCreary’s house (Tr. 1741-1742); that they 
went into McCreary’s about 11:30 or 12:00 p.m.; that he met 
Tatum there for the first time that evening (Tr. 1742); that 
he got into a crap game at McCreary’s but had only $2 and no 
twenty or ten dollar bills (Tr. 1743); and that he then went 
home (Tr. 1744). He acknowledged that Jackson, Dykes, and 
Tatum were all long-time friends. (Tr. 1742-1743.) He 
denied that Garrett had driven him and the others across the 
South Capitol Street Bridge and dropped them near the Eve- 
ning Star or that he and the others had been drinking in Bar- 
bara Morris’ kitchen on the night of the crime. (Tr. 1744- 
1745.) 

From the outset, codefendant Leon Jackson’s defense fol- 
lowed a different course. Jackson’s counsel on voir dire asked 
several times whether the prospective jurors were prejudiced 


The Government offered testimony of oral and written confessions by 
two other defendants, Tatum and Jackson. (Tr. 1404-1406, 1482-1484, 1592- 
1609.) The Court instructed the jury that each statement was to be 
regarded as evidence only against the defendant who made it. (Tr. 1581- 
1582, 1995-1996.) 
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against anyone who became intoxicated and whether any would 
object to bringing back a conviction for second degree murder 
if the evidence showed a possibility of either first or second 
degree murder. (Tr. 63, 74, 138-139, 222-225, 303.) In his 
opening statement to the jury, Jackson’s counsel said that the 
testimony would show that Jackson drank during the day to 
the point of “insensibility” and that Jackson had no memory 
of the events of the evening in question. (Tr. 1649-1651.) 
This was the purport of Jackson’s testimony. He testified that 
he went to a bar about 9:30 a.m. in the morning on December 
23 and met Dykes and another boy, that they went to a nearby 
liquor store, bought some wine, went down to the tracks and 
started drinking. At first they bought one fifth, but it was not 
enough so they bought two more. By 11 a.m. the third fifth 
was gone. (Tr. 1653.) He then went back to the bar, ordered 
some beer, and drank some whiskey. He stayed in the bar 
thereafter and said: “I remember going across the bridge. It 
was getting dark. That’s all I remember.” He added: “TI re- 
member something about a gun was involved. I remember 
it going off. And that’s all.” (Tr. 1654.) He stated that he 
remembered nothing else that happened that afternoon or 
night, that he did not learn about the killing until appellant 
told him the police were investigating the crime, and that he 
recalled nothing at all about any robbery of Mr. or Mrs. Schery. 
In response to the question: “What happened to your think- 
ing about that time of the evening or in the early part of the 
evening?” he replied: “I guess it was because I was drinking 
so much.” (Tr. 1655.) He denied knowing where he was 
about9:30p.m. (Tr. 1655-1656.) 

On cross-examination Jackson did not deny murdering 
Schery. He said: “I am saying I don’t have any knowledge of 
it.” (Tr. 1661.) He also testified that he could not remember 
getting out of Garrett’s car, stealing a car, or driving in the 
stolen car to Northeast, but did recall having a gun during 
the first part of the evening. (Tr. 1669-1670.) He recalled 
the gun going off but did not know where he was at the time. 
(Tr. 1672.) He reiterated that he remembered nothing more 
that night. (Tr. 1673.) He asserted that when he heard of 
the holdup he did not suspect he might be involved and did 
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not become aware he was implicated until two weeks later 
when he heard the police were looking for him. (Tr. 1675.) 

Lawrence Dykes, called on rebuttal by the Government, gave 
this testimony about Jackson’s condition: 


Q. When Jackson, defendant Jackson left the apart- 
ment around 9 p.m., on December 23, 1960, was Jackson 
drunk? 

A. [Pause.] Well, he was acting kind of unusual. 

Q. He was acting unusual? 

A. Well, you might say—— 

Q. What? 

A. You could say he was drunk. (Tr. 1849.)? 

This colloquy also occurred during his testimony: 


Q. How about the others, were they drunk, too? 
A. Yes, Ibelieveso. (Tr. 1849.) 


In closing argument to the jury, counsel for Jackson based 
his defense on the theory that Jackson was not guilty of first 
degree murder because of his intoxication. He told the jury: 


The sole consideration for this jury insofar as Jackson 
is concerned, is whether or not he is guilty of second 
degree murder because if he does not have the specific 
intent to rob, or he, because of his then condition, is 
incapable of forming that intent, he cannot, or the law 
will not allow him to be convicted of first degree murder, 
if he is not guilty of robbery * * *.” (Tr. 1895.) 


Jackson’s counsel requested an instruction on second degree 
murder on this theory, but counsel for appellant, Dykes, and 
Washington all objected to a second degree murder instruction 
for their clients. (Tr. 1967-1968.) 

The trial court first instructed the jury on the elements of 
robbery necessary to conviction on count 2. It said that if the 
jurors found that robbery had been established beyond rea- 
sonable doubt as to one or more defendants, they might also 
consider whether others were guilty as aiders and abettors in 


° Jackson's written confession, introduced into evidence by the Govern- 
ment, contained the statement that he drank some of the whiskey from the 
stolen car prior to the shooting. (Tr. 1603.) 
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the commission of the robbery. (Tr. 1977.) It gave the fol- 
lowing instruction on aiding and abetting: 


You are instructed that to aid and abet a principal 
offender means to assent to the commission of the crime 
of said principal offender, to lend to it countenance and 
approval, either by act of [sic] ° participation in it or by 
in some manner advising, inducing, or encouraging it. 

In order to be an aider or an abettor to a crime, a per- 
son does not have to be at the spot where said crime is 
committed. By the same token a mere presence at the 
spot where the crime is committed is not sufficient in 
and of itself to constitute a person an aider or abettor. 

Whether a person is an aider or abettor in a crime of 
robbery depends solely on whether he did something 
to encourage or assist in the perpetration of the robbery. 


* * * * * 


In this connection you, the jury, are to consider all the 
facts and circumstances in connection with and sur- 
rounding the alleged acts of the defendants as elements 
to be taken into account by you in determining whether 


or not there has been established beyond a reasonable 
doubt that the defendants or any of them aided or 
abetted in the commission of the robbery * * *.” (Tr. 
1978-1979.) 


The court then instructed the jury on felony-murder under 
count 1. It charged that a verdict of guilty of first degree mur- 
der could be returned only if the jury found that the killing 
occurred during the perpetration of a robbery or attempted 
robbery on Mrs. Schery. (Tr. 1980-1981.) It told them that 
if one or more defendants were found guilty of first degree 
murder, they might also find others guilty as principals if it was 
established that they aided and abetted in the commission of 
the robbery. (Tr. 1984.) 

The court next dealt with the effect of intoxication on the 
various counts. It stated: “There has been evidence in this 
case of the drinking of alcoholic beverages by the defendants.” 


* The court repeated this instruction for the jury during its deliberations. 
(Tr. 2026.) This word appears as “active” at that point in the transcript. 
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(Tr. 1984.) The court charged that while voluntary intoxica- 
tion is not a defense to crime, the jury “will consider the drunk- 
enness if it existed as to each defendant for the purpose of as- 
certaining whether or not the defendant was able to form the 
specific intent to commit robbery, which is one of the elements 
of the offense with which the defendants are charged * * *.” 
A conclusion that any defendant was not guilty of robbery be- 
cause he lacked the necessary intent to commit robbery would 
require acquittal of first-degree murder. (Tr. 1985-1986.) It 
further stated: 


if you should find that one of the defendants, namely, 
defendant Jackson, did shoot Victor Schery, and if you 
also find that such defendant did not possess the req- 
uisite intent to rob, you must consider whether said 
defendant was or was not guilty of murder in the second 
degree * * *. (Tr. 1986.) 

The court defined second-degree murder as “the unlawful 
killing of another with malice aforethought” and instructed 
that an “accidental or unintentional killing constitutes mur- 
der in the second degree if it is accompanied by malice.” It 


completed the second-degree murder instruction as follows: 


Malice is a legal term. The law does not use the 
word malice in its popular sense. Malice, as the law 
uses that term, does not necessarily mean a malicious 
or evil or malevolent purpose or a personal hatred or 
hostility toward the deceased. 

Malice, in the eyes of the law, is a state of mind. It 
shows a heart fatally bent on mischief and unmindful 
of social duty. 

Malice, as the law knows it, may also be defined as a 
condition of mind that prompts a person to do an in- 
jurious act wilfully, to the injury of another. 

Malice may be implied, or inferred from the act com- 
mitted or it may be expressed; an intent to commit the 
unlawful act is a state of mind known in the law as 
malice. 

In this connection, you are instructed that volun- 
tarily [sic] intoxication will not, in and of itself, nega- 
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tive the malice required to constitute murder in the 
second degree. 

Here, the evidence shows beyond question that the 
defendants voluntarily drank liquor, or intoxicating 
beverages. Therefore, if you should find on the basis of 
the evidence and under the foregoing instructions re- 
garding intention or intent, that one of the defendants 
shot Victor Schery but did not have intent to rob, due 
to intoxication, such intoxication will not excuse such 
defendant from being guilty of murder in the second 
degree. 

You are instructed that in connection with the charge 
against the defendants in the first count of the indict- 
ment, namely, murder while in the perpetration of a 
robbery, you are to consider whether the defendants or 
any of them are guilty or not guilty of the offense of 
murder in the second degree, which offense you are in- 
structed is what is known as an includible offense in 
Count One of the indictment. 

The Court has instructed you as to that includible 
offense and will now instruct you as to the law and the 
circumstances under which you may find the defendants 
or any of them guilty of Count One of the offense of 
murder in the second degree. 

You are instructed that should you find that under 
the evidence and these instructions the defendant Jack- 
son was not guilty of robbery, but was guilty of murder 
in the second degree, you may also find the remaining 
defendants or any of them guilty of second degree mur- 
der, if you determine beyond a reasonable doubt that 
they aided or abetted Jackson in said murder. 

In order to justify a verdict of second degree murder 
as to defendant Jackson, you must find, one, that there 
was no robbery committed by the defendants by reason 
of the fact that although one or more of the defendants 
took property from Mrs. Schery, if you so find, such 
defendant or defendants did not have the specific in- 
tent required to be established as an essential of robbery; 
two, that the defendant Jackson did shoot Victor Schery 
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and in so doing committed second degree murder as such 
crime has been defined. If you should so find, that is, 
if you should find the defendant Jackson guilty of mur- 
der in the second degree, then you must consider whether 
any of the other defendants aided and abetted Jackson 
in the commission of second degree murder. 

In this connection you will apply to your considera- 
tion of the guilt or innocence of said defendants the 
instruction the Court has already given you on aiding 
and abetting. (Tr. 1987-1990.) 


The court sent the case to the jury with the final instruction 
that it might find each defendant guilty of murder in the first 
degree, murder in the second degree, or not guilty. (Tr. 2010.) 
Counsel for appellant, Dykes, and Washington renewed their 
objections to any second-degree murder instruction for their 
clients. (Tr. 2012-2014.) 

During its deliberations, the jury requested “certain instruc- 
tions previously given to us by the Court, namely, aiding and 
abetting and instructions on guilty or not guilty on Count One 
pertaining to the defendants.” (Tr. 2021.) The court re- 


peated its instructions on the first two counts of felony-murder 
and robbery, including the aiding and abetting instructions. 
(Tr. 2022-2037.) The jury thereafter returned its verdict. 
(Tr. 2039-2041.) 


B. Evidence and proceedings relevant to admissibility of 
appellant’s statements 


Appellant made timely objection to the receipt of his oral 
and written statements into evidence. (Tr. 795, 1533.) The 
trial court conducted an extensive hearing outside the jury’s 
presence on the admissibility of his statements and those of 
other defendants and then held them admissible. (Tr. 805- 
1376.) It ruled that there was no unreasonable delay in the 
“srraigning” of appellant. (Tr. 1371-1372.) The court also 
held that the question of voluntariness of the confessions was 
for the jury toresolve. (Tr. 1369.) 


“The court referred to the presentment before the United States Com- 
missioner under Rule 5(a) of the Federal Rules of Criminal Procedure. 
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1. Police Testimony.—The testimony of a number of officers, 
both before the jury and at the hearing outside the jury’s pres- 
ence, described the circumstances under which appellant made 
the statements introduced into evidence. 

Appellant was arrested on the street by Pvt. John C. Connor 
about 6:45 p.m. on January 17, 1961 in the 2700 block of 
Wade Road, S.E. (Tr. 653.) Connor testified that he trans- 
ported him to Number 14 Precinct, arriving about 7:20 p.m. 
(Tr. 653.) On the way to the precinct the arresting officers 
stopped at 3157 Stanton Road, S.E., and asked Samuel 
McCreary to come to the precinct with them. (Tr. 665-666.) 
To Connor’s knowledge, this was the first time that appellant 
had been arrested. (Tr. 665.) There was no conversation in 
the car as the officers, appellant, and McCreary rode to the pre- 
cinct. (Tr. 667.) Connor put appellant in a room upstairs 
by the detectives’ office on arrival and left him there. (Tr. 
667-668.) 

Lt. Vincent E. Jenkins, Commander of the 14th Precinct, 
testified that he saw appellant when he was brought to the pre- 
cinct and told the officers to put him in the upstairs room. (Tr. 
792.) Jenkins was busy at the time and did not question 
appellant at all between 7:15 p.m. and 9:10 p.m. (Tr. 792, 805; 
see also 1395, 1411.) Jenkins began to talk to appellant at 
9:10 pm. (Tr. 806; see also 1395-1396.) Jenkins said that 
the reason he did not talk to him in the interim was “because 
I was talking to other witnesses in other rooms on the second 
floor and I was talking to them at the time and taking type- 
written statements from them.” (Tr. 806-807.) These wit- 
nesses were Samuel McCreary, James McCreary, and Clarence 
Thorpe. (Tr. 807.) He said that appellant’s typewritten 
statement was begun at 9:10 p.m. and was completed at 10:50 
pm. (Tr. 812; see also 1399-1400.) Appellant was taken 
before the Commissioner the next morning at 10:00 a.m. (Tr. 
812; 1095.) Jenkins denied that he or anyone else in his 
presence threatened appellant or made him promises to induce 
him to confess. (Tr. 812; see also 1396.) 

On cross-examination Jenkins said that he had ordered ap- 
pellant arrested about 6:30 p.m. and brought to the precinct. 
(Tr. $24, 829.) Jenkins was asked what facts he had before 
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him concerning appellant that led him to order the arrest. 
(Tr. 825.) He said that prior to ordering the arrest he had 
talked to James McCreary and Clarence Thorpe, who said that 
some time after 10 p.m. on the night of the murder appellant, 
Jackson, Tatum, and Dykes had come to Stanton Road. There 
they had participated in a crap game and three of them had an 
equal amount of money. The 1958 white Chevrolet was ob- 
served at the Stanton Road address and Samuel McCreary 
had seen Tatum drive away in it. (Tr. 825-826, 828.) In 
his testimony before the jury, Lt. Jenkins said that he first 
learned about the crap game in Samuel McCreary’s house on 
January 17 and had not talked to either of the McCrearys 
before. (Tr. 1407.) He said that he talked to James Mc- 
Creary and Clarence Thorpe shortly after five o’clock in the 
afternoon and also learned from them what Samuel McCreary 
would say. (Tr. 1408; see also 487-491.) The police con- 
tacted Samuel McCreary by telephone, confirmed that he had 
knowledge of this incident, and McCreary agreed to talk to the 
officers if they picked him up. (Tr. 826.) Jenkins testified 
further that the bullet recovered from the railroad tracks had 
been identified as having been fired from the gun which killed 
Schery and several witnesses had said that Jackson was firing 
arevolver there. (Tr. 846.)° 

Jenkins denied that his purpose in reducing the statements 
of the McCrearys and Thorpe to writing during the period be- 
tween 7 and 9:10 p.m. was “to get evidence to justify the arrest 
they had already made.” (Tr. 831.) He stated that he had 
already obtained the information from them orally and used 
this period to reduce their statements to typewritten form. 
(Tr. 832.) Jenkins also stated that when the statement was 
taken from appellant, an officer advised him that it might be 
used against him in court. Appellant then said he would give 
astatement. (Tr. 847; see also 1396-1397, 1411-1412.) Ap- 


*The police had also talked with Paul Gordon, who told them of state- 
ments by Dykes after the crime admitting his involvement. (Tr. 610, 646, 
1574-1576, 1621-1622.) Gordon testified at the trial that he had driven 
Dykes to the bus station early in January 1961. (Tr. 570, 572.) Dykes 
told Gordon he was “hot” because he had “pulled a hustle” and was mixed 
up in the Sheriff Road robbery. (Tr. 573-574; see also 617-618.) 
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pellant was booked and charged with the murder of Schery 
about 10:30 p.m. (Tr. 845.) 

Det. James E. Shirley, Jr., of the 14th Precinct testified that 
he saw appellant upstairs in the precinct about 7:30 p.m. on 
the day of his arrest. Shirley said “he asked him to make a 
statement as to his actions on the evening of December 23rd, 
1960. I also advised him of his rights. At that time I told 
him he didn’t have to make a statement, and that anything he 
told me, that I may use it at a later time against him.” (Tr. 
866, 888.) He said that appellant gave a statement in which 
he claimed an alibi for the time in question and denied having 
anything to do with the robbery and shooting of Schery. Shir- 
ley took notes on the statement as appellant narrated it. (Tr. 
888-890; see also 1422, 1442-1443.) This interview lasted 
about 30 minutes. (Tr. 867; see also 1421-1422.) He left 
appellant in the room about 8 p.m. (Tr. 867, 891.) 

Detective George R. Wilson of the Robbery Squad testified 
that he went to the 14th precinct about 8:45 p.m. that night 
with his partner, Detective Harry A. Noone. (Tr. 912; see 
also 1471.) They went upstairs and talked with appellant for 
about two minutes. Wilson asked him his name, age, and 
where he lived. While he was talking to appellant, Detective 
Sergeant Arthur Weber of the Homicide Squad came into the 
room. (Tr. 913; see also 1471-1472.) Wilson said that 
Weber “questioned the suspect Coleman relative to a crap game 
which was at Sam McCreary’s house. Coleman stated that he 
was there: and after a few more questions Coleman admitted 
orally that he was involved in the shooting of Victor Schery.” 
(Tr. 914; see also 1473, 1476-1477.) Appellant was then taken 
downstairs to the captain’s office to give a written statement. 
(Tr. 914.) 

On cross-examination Wilson said that during the time be- 
fore Weber arrived, he did not ask appellant a single question 
about the Schery case. He denied striking or threatening him, 
or going into the room to try to force a confession out of him. 
(Tr. 918, 920; see also 1475-1476.) He did not talk to Shirley 
before talking to appellant and did not know of appellant’s 
statement to Shirley. (Tr. 918-919; see also 1474-1476.) 
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Detective Noone estimated that the time he and Wilson 
spent in talking with appellant was three or four minutes, at 
the most five, before Weber arrived. He also said that they 
had not talked about the Schery case before Weber entered. 
(Tr. 925; see also 1453, 1461-1462.) Noone denied striking or 
threatening appellant during the interview. (Tr. 926-927; 
see also 1453-1455, 1462-1463.) 

Noone said on cross-examination that he and Wilson left 
the Robbery Squad at headquarters about 3:30 p.m. to go to the 
14th Precinct, in response to a call from Weber. (Tr. 939- 
940.) He said that his information was that several persons 
had been arrested in regard to the Schery case. He agreed that 
the purpose of his going to the 14th Precinct was to interrogate 
the persons being brought in and said that he had been work- 
ing on the case since the crime. (Tr. 940-941.) When he 
talked with appellant, he was unaware of Detective Shirley’s 
earlier conversation with appellant. (Tr. 942-943; see also 
1467.) He denied that any officers had told him that they had 
been unable to “crack” appellant and wanted Wilson and him- 
self to try to do it. (Tr. 942-943; see also 1458-1459.) They 
did not ask appellant about the Schery case, but merely pre- 
liminary questions about his name, address, and employment. 
(Tr. 947-948; see also 1459-1461.) He said that appellant’s 
initial oral statement upstairs was to the effect that he was 
with Leon Jackson on the night of the offense when Jackson 
committed the shooting. (Tr. 949.) 

Lt. Edward A. Daly of the Homicide Squad, who was also 
at the 14th Precinct on the night of January 17th, testified that 
after appellant had given his oral statement, he asked to talk to 
his wife. He was allowed to call her on the telephone and 
she came to the precinct. This was about 9:30 p.m. (Tr. 
1037.) 

The circumstances of appellant’s statements were also re- 
counted by Sgt. Weber. He testified that he was called to the 
14th Precinct on January 17th and arrived between 8:40 and 
8:45 p.m. He saw appellant in the upstairs witness room at 
8:50p.m. (Tr. 1075; see also 1526.) He described his conver- 
sation with appellant in this fashion: 
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I introduced myself to him and told him I was De- 
tective Sergeant Weber of the Homicide Squad and that 
he was a suspect in this case, and I wanted to know from 
him if he had anything to say about it. (Tr. 1076-1077; 
see also 1527-1528.) 


Appellant then stated that he was there when the man was 
shot but that Jackson had done the shooting. He agreed to 
give a statement to that effect and they proceeded to the cap- 
tain’s office where there was @ typewriter available. (Tr. 1077; 
see 1527-1528.) Weber denied any mistreatment of appellant 
in his presence. (Tr. 1077-1078; see also 1527.) Weber said 
that during the taking of the statement downstairs he did the 
typing and asked the questions. (Tr. 1079; see also 1528- 
1529.) The written statement contained the following intro- 
ductory paragraph, which Weber read to appellant (Tr. 1131; 
see also 1528-1529) : 

Charles Stanley Coleman you are being held on ac- 
count of the death of Victor Schery, Male, White, 65 
years of age, who was shot to death about 9:30 p.m. 
December 23, 1960 alongside of the Humpty Dunpty 
[sic] Market at 4401 Sheriff Road, Northeast. I now 
ask you if you want to make a complete statement con- 
cerning this shooting so that it may be taken down in 
typewritten form. First, I wish to say that anything 
that you say in this statement can be used against you 
at your trial if it becomes necessary. After I have told 
you this, do you want to make a complete statement 
about the shooting? 

Answer by Charles Stanley Coleman: “Yes, sir.” (Tr. 1081.) 

Weber testified on cross-examination that Lt. Jenkins had 
called him about 7:30 p.m. on January 17th to tell him that 
“this case was getting hot and about to break.” (Tr. 1124.) 
Weber told Wilson and Noone to go to the 14th Precinct be- 
cause the precinct, the Robbery Squad, and the Homicide 
Squad had been working together on the case (Tr. 1144; see 
also 1413-1414.) He said that the officers did not attempt to 
contact a Municipal Court judge or the United States Com- 
missioner to arrange for appellant’s arraignment. (Tr. 1125- 
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1126; see also 1568-1569.) However, Lt. Daly called an As- 
sistant United States Attorney, in accordance with police policy 
on off-hour arraignments, told him what the officers had, and 
was instructed to arraign appellant in the morning. (Tr. 1126; 
see also 1417.) Weber believed that Daly told him about this 
call after appellant’s written statement had been completed 
but did not know when the call was made. (Tr. 1126-1127.) 
Weber said that when he talked with appellant in the upstairs 
room he was unaware that Shirley had talked with him. (Tr. 
1128; see also 1568.) He denied that Wilson and Noone told 
him appellant was ready to make a statement when he walked 
into the room. (Tr. 1128-1129; see also 1569.) He said that 
he was not “surprised” when appellant gave the incriminating 
admissions (Tr. 1130; see also 1569-1570.) He stated that he 
advised appellant of his rights in the words appearing at the 
top of the written statement. (Tr. 1131.) 

Several officers also described the interviews they had held 
with appellant prior to his arrest on January 17. Detective 
Shirley. who was assigned to the case immediately after the 
killing, said that he first talked with Coleman at his home at 
11:30 p.m. on December 29. Detective Rogers of the precinct 
was with him and the two talked with appellant for 45 min- 
utes to an hour. The next morning Shirley again talked with 
appellant at his home for 30 to 45 minutes. Appellant was 
not taken to the precinct on either occasion. He said that he 
did not question appellant about the Schery case on either 
occasion. (Tr. 873-874, 878; see also 1427.) Shirley next saw 
appellant at his home about 9:30 a.m. on January 6, 1962, and 
again that evening at the 14th Precinct. In the evening ap- 
pellant was at the precinct for about three or four hours. Al- 
though Shirley said appellant was asked about the Schery case 
for the first time in the morning interview, the officers “didn’t 
go into detail about it.” Rather, both interviews were pri- 
marily concerned with a complaint made by appellant that 
Dykes had shot him. (Tr. 875-877, 885-886; see also 1428.) 
Appellant told the officers that he had been drinking down 
at the railroad tracks and that Dykes had taken a pistol and 
fired a shot which struck him. (Tr. 907.) During the morn- 
ing interview he volunteered to take the officers to the spot. 
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This was the occasion on which the officers found in the trestle 
the bullet which proved to match the one fired from the murder 
weapon. (Tr. 905-906.) Appellant left the officers at the 
site, stating that his friends might get the wrong impression if 
they saw him with the police. (Tr. 906.) On the evening of 
January 6th appellant came down to the precinct to give a 
statement about the assault by Dykes with the pistol. (Tr. 
906-907.) Appellant was taken to the identification bureau 
on that occasion for the purpose of photographing his injury. 
(Tr. 907.) At this time, Shirley said, appellant was in the role 
of a complaining witness. (Tr. 908.) Shirley did not talk to 
appellant again until the arrest on January 17. (Tr. 878.) 
He denied that he went to appellant’s home at 4 a.m. late in 
December and got him out of bed to question him, or that the 
next day he took him to the precinct for six hours of question- 
ing. (Tr. 879-882.) He also denied that he took appellant 
to the precinct on 8 or 9 different occasions to question him 
about the Schery case. (Tr. 880.) On cross-examination he 
stated that the interview on January 17th was the first time 
at which he really questioned appellant about the Schery case. 
(Tr. 886.) He also explained that the interview on December 
29 concerned a report to the police that some boys driving an 
old-model Ford were talking about pulling a “hustle.” The 
police located the car, obtained its license listing, and discovered 
that it was listed in appellant’s name. The conversation with 
appellant was in regard to this automobile. (Tr. 893-894.) 
Shirley stated that appellant was not under arrest on any of 
these occasions prior to January 17. (Tr. 903-905.) 

Detective Rogers stated that he saw appellant about 6 or 7 
times in the period between the shooting and January 17. 
(Tr. 982.) He denied that the officers had gone to appellant's 
home at 4 a.m. or had taken him to the precinct for interroga- 
tion on either December 29 or 30. (Tr. 987-988.) He said 
that the interview of December 29th concerned appellant’s 
automobile. (Tr. 1014.) He also testified that the question- 
ing on January 6th was in regard to appellant’s complaint 
against Dykes. (Tr. 992-993, 1009-1010, 1013-1014.) He 
said that he was always able to find appellant during the period 
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prior to January 17 when he wanted to speak to him. (Tr. 
998; see also 1509-1510.) 

Lt. Jenkins testified that he first saw appellant on the morn- 
ing of January 6 at his home. (Tr. $20.) He recalled again 
talking to appellant at his home for a few minutes on the morn- 
ing of January 15th. Appellant was not taken to the precinct 
on that ocvasion. (Tr. 824.) The purpose of this interview 
was to ask appellant if he knew anything about the Wood car, 
which had been recovered. (Tr. 828.) Jenkins said that the 
officers had no difficulty locating appellant during this period. 
“He was a very friendly person and we found him very help- 
ful.” (Tr.830; see also 1428.) Jenkins thought he had talked 
with appellant for a few minutes at the precinct on another 
day, but could not recall the date or how appellant came to be 
there. (Tr. 823.) 

The interview with appellant on the morning of January 6 
was also described by Private Connor, who accompanied ap- 
pellant, Jenkins, Shirley and Rogers to the railroad tracks. 
(Tr. 649.) He said appellant directed them to the scene. 
(Tr. 655.) Connor also saw appellant at the precinct that 
evening. (Tr. 656-657.) Appellant then was seated at a 
table in the main lobby of the precinct, outside the rail. (Tr. 
661.) Connor also accompanied Jenkins on the visit to appel- 
lant’s home on the morning of January 15th. He said the 
conversation lasted about five minutes and appellant was left 
at his home. (Tr. 657-658, 663.) He said that the officers 
asked appellant only one question on that occasion. (Tr. 664.) 

2. Testimony for Appellant—Appellant testified at the hear- 
ing that the police first came to his home at 4 a.m. on the morn- 
ing of December 29. (Tr. 1202; see also 1728-1729.) He 
said that Shirley and Rogers talked to him about “two rob- 
beries” including the Schery case. They did not take him out 
of his house. He said that the same two detectives came the 
next day and questioned him about Leon Jackson. (Tr. 1203.) 
He said that they took him to the precinct for five or six hours 
and there questioned him about the Schery case, Jackson, and 
Dykes. (Tr. 1204; see also 1729.) He testified that the po- 
lice. came a couple of days later, discussed the same subject, 
and took him from the house. (Tr. 1204.) He stated that 
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they interrogated him about the crime eight or ten times prior 
to January 17. They questioned him most of the time at the 
precinct, each time keeping him there no less than five hours. 
(Tr. 1205.) 

He said that on the night of his arrest he was placed in the 
upstairs room and Shirley came in about ten minutes later. He 
said that Shirley questioned him for about an hour. (Tr. 
1207; see also 1732.) He testified that Wilson and Noone 
came in shortly afterwards, Wilson took off his coat, rolled up 
his sleeves, and asked about the Schery robbery. Appellant 
stated that he denied knowledge of the crime, whereupon Noone 
pushed him and Wilson punched him. He said that he stayed 
there “awhile and they kept questioning and talking.” He 
claimed to have been struck a number of times and to have been 
threatened by these officers. (Tr. 1209-1210.) He said that 
he signed a statement that Weber prepared and put before him, 
but that Weber did not ask him what he knew about the crime 
and he did not tell the officers anything. (Tr. 1210-1211.) 

On cross-examination, appellant agreed that he was not un- 
der arrest on any of the prior occasions on which he said he had 
been questioned by the police. (Tr. 1213-1214.) He said that 
on January 6 the officers wanted him to take them to the tracks 
and asked him if Jackson had been target shooting there. (Tr. 
1215.) He said that when Shirley questioned him after his 
arrest on January 17th, he was not threatened, but Shirley told 
him “to come on and tell him about this white car. *** He 
said Sammy McCreary said I was in a white car that night, on 
the night of December 28rd, or something.” He said that 
Shirley did not say anything else. (Tr. 1217.) He said that 
the officers questioned him in the captain’s office downstairs, 
but denied that Weber was typing during this questioning. 
(Tr. 1219-1220.) Finally, he stated that he never made a con- 
fession, but he signed the papers they gave him as a result of 
the beating andhisfear. (Tr. 1220-1222.) 

In the presence of the jury, appellant reiterated that he had 
been questioned between eight and ten times from December 
30th to January 17th. (Tr. 1730.) He said that after his ar- 
rest Shirley asked him if he knew anything about the Schery 
robbery. Appellant stated that he told Shirley in detail about 
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his whereabouts on December 23, 1960. (Tr. 1783.) He also 
repeated his testimony as to coercion by Wilson and Noone. 
(Tr. 1734-1735.) He said that these officers went out when 
Weber came in and Weber “started asking me a whole lot of 
questions.” (Tr. 1736.) On cross-examination appellant 
agreed that the police did not charge him with anything on 
the occasions at which they talked with him and that they per- 
mitted him to go his way. (Tr. 1746.) He also stated that 
he was in the precinct for about two hours after his arrest be- 
fore Shirley talked to him, but said that no one bothered him 
during that period. (Tr. 1747-1748.) He denied that there 
was ever a. time when he was seated in the captain’s office with 
Weber asking him questions and typing as he talked, and denied 
that he was questioned by Weber from about 9:10 p.m. until 
10:50 p.m. (Tr. 1755.) He also said that he did not ask per- 
mission to see his wife, but agreed that he saw his wife that 
evening at the precinct and that the police permitted her to 
visit him. (Tr. 1759.) 

Four other witnesses were called by appellant at the hearing. 
Earnest Cannady, Jr., said he saw appellant in the precinct 
about four times between Christmas and January 17th. He 
said he himself was interrogated by the police six times and 
threatened. (Tr. 1194.) Samuel McCreary, Jr., said he saw 
appellant there once. He said that he was there twice and was 
also threatened. (Tr. 1195-1196.) James McCreary was there 
once, did not see appellant, and was not threatened or beaten. 
He agreed that the police were courteous to him. (Tr. 1198.) 
William H. Fields said that he was taken to the precinct 
seven times in this period and beaten. (Tr. 1272.) He said 
that he saw appellant there once but never saw the police hit 
him. (Tr. 1272, 1274.) Appellant’s counsel stated that he 
had three more witnesses who had become unavailable to 
testify. Their testimony would have been that they had seen 
appellant at the precinct being interrogated by the officers on 
numerous occasions. (Tr. 1275.) 
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STATUTES AND RULE INVOLVED 
Title 22, District of Columbia Code Section 2401 provides: 


Whoever, being of sound memory and discretion, kills 
another purposely, either of deliberate and premeditated 
malice or by means of poison, or in perpetrating or at- 
tempting to perpetrate any offense punishable by 
imprisonment in the penitentiary, or without purpose 
so to do kills another in perpetrating or in attempting 
to perpetrate any arson, as defined in section 22-401, 
or 22-402, rape, mayhem, robbery, or kidnapping, or in 
perpetrating or attempting to perpetrate any house- 
breaking while armed with or using a dangerous weapon, 
is guilty of murder in the first degree. 


Title 22, District of Columbia Code Section 2403 provides: 


Whoever with malice aforethought, except as pro- 
vided in sections 22-2401, 22-2402, kills another is guilty 
of murder in the second degree. 


Title 22, District of Columbia Code Secticn 2901 provides: 


Whoever by force or violence, whether against resist- 
ance or by sudden or stealthy seizure or snatching, or 
by putting in fear, shall take from the person or im- 
mediate actual possession of another anything of value, 
is guilty of robbery, and any person convicted thereof 
shall suffer imprisonment for not less than six months 
nor more than fifteen years. 


Title 22, District of Columbia Code Section 105 provides: 


In prosecutions for any criminal offense all persons 
advising, inciting, or conniving at the offense, or aid- 
ing or abetting the principal offender, shall be charged 
as principals and not as accessories, the intent of this 
section being that as to all accessories before the fact 
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the law heretofore applicable in cases of misdemeanor 
only shall apply to all crimes, whatever the punishment 
may be. 


Rule 5(a), Federal Rules of Criminal Procedure, provides: 


(a) Appearance before the Commissioner.—An officer 
making an arrest under a warrant issued upon a com- 
plaint or any person making an arrest without a warrant 
shall take the arrested person without unnecessary de- 
lay before the nearest available commissioner or before 
any other nearby officer empowered to commit per- 
sons charged with offenses against the laws of the United 
States. When a person arrested without a warrant is 
brought before a commissioner or other officer, a com- 
plaint shall be filed forthwith. 


SUMMARY OF ARGUMENT 
I 


The evidence justified submission of the case against ap- 
pellant to the jury under instructions as to second degree mur- 
der as well as the offense of first degree “felony murder” for 
which he was indicted. The jury could reasonably find that 
the co-defendant Jackson, who fired the fatal shot, was not 
guilty of felony murder because he lacked the requisite specific 
intent to commit the felony of robbery. It could reasonably 
convict Jackson of second degree murder. The evidence as to 
appellant’s participation in the criminal venture during which 
the killing occurred supported a jury finding that he aided and 
abetted Jackson in the crime of second degree murder. 


II 


The trial court properly admitted into evidence incriminating 
statements made by appellant following his arrest. These 
statements were not made during a period of illegal detention 
under Rule 5. The police questioning of appellant prior to 
these statements was neither prolonged nor intensive. The 
officers reasonably accounted for the passage of time between 
appellant’s arrest and the completion of his statements. Their 
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questioning of appellant was not for the impermissible purpose 
of supporting his arrest and conviction by the extraction of a 
confession. 


I. The trial court properly instructed the jury on second- 
degree murder 


A. It is settled in this jurisdiction that seconci-degree murder 
is a, lesser-included offense of so-called “felony murder.” Even 
though the Government indicts and tries a defendant on the 
theory that he has committed first degree felony murder, a 
conviction of second degree murder is proper if the evidence 
warrants it. Green v. United States, 95 U.S. App. D.C. 45, 46, 
218 F. 2d 856, 857 (1955); Goodall v. United States, 86 US. 
App. D.C. 148, 151. 180 F. 2d 397, 400 (1950), cert. denied, 
339 U.S. 987; Kitchen v. United States, 92 U.S. App. D.C. 
382, 205 F. 2d 720 (1953); Kitchen v. United States, 95 U.S. 
App. D.C. 277, 221 F. 2d 832 (1955) ; see also Green v. United 
States, 355 U.S. 184, 194 n. 14 (1957). 

This Court has also made it clear that an instruction on a 
lesser included offense is appropriate if there is any evidence 


from which a jury might reasonably find guilt of the lesser 
offense. In Kinard v. United States, 68 U.S. App. D.C. 250, 
96 F. 2d 522 (1938), where the trial court in a murder case 
declined to give an instruction on the lesser included offense 
of manslaughter, this Court stated: 


It is true that defendant’s testimony was sharply con- 
tradicted. It is arguable that the evidence was over- 
whelmingly indicative of murder rather than man- 
slaughter. But that is beside the point so far as 
concerns the propriety of the instruction given. It was 
not the duty of the trial court to weigh the evidence and 
determine whether the defendant was guilty of murder 
or manslaughter, but merely to determine the prelimi- 
nary question of law—whether there was such a com- 
plete absence of evidence upon the issue of manslaughter 
as to require that it be taken from the consideration of 
the jury. (68 U.S. App. D.C. at 253, 96 F. 2d at 525.) 
[Emphasis added.] 
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As the Supreme Court said in a similar context in United 
States v. Stevenson, 162 U.S. 313 (189) : 


The evidence as to manslaughter need not be uncon- 
tradicted or in any way conclusive upon the question; 
so long as there is some evidence upon the subject, the 
proper weight to be given to it is for the jury to deter- 
mine. If there were any evidence which tended to show 
such a state of facts as might bring the crime within 
the grade of manslaughter, it then became a proper 
question for the jury to say whether the evidence were 
true and whether it showed that the crime was man- 
slaughter instead of murder. * * * A judge may be en- 
tirely satisfied from the whole evidence in the case that 
the person doing the killing was actuated by malice; 
that he was not in any such passion as to lower the 
grade of the crime from murder to manslaughter by 
reason of any absence of malice; and yet if there be 
any evidence fairly tending to bear upon the issue of 
manslaughter, it is the province of the jury to deter- 
mine from all the evidence what the condition of mind 


was, and to say whether the crime was murder or man- 
slaughter. (162 U.S. at 314,323.) [Emphasis added. ] 


Cf. Tatum v. United States, 88 U.S. App. D.C. 386, 389, 190 
F. 2d 612, 615 (1951). 


This standard for determining the propriety of an instruction 
on a lesser included offense applies whether or not the defend- 
ant wants the instruction. The trial court’s duty is to in- 
struct the jury on the law applicable to the facts before them. 
As Judge Prettyman put it in Chaifetz v. United States, 109 
US. App. D.C. 349, 352, 288 F. 2d 133, 136 (1960) : 


Instructions are the directions of the court as to the 
law in the case. They are the court’s own directions. 
They are to be correct as to the applicable law. Who 
requests a given instruction makes no difference upon 
the problem of propriety. 

A defendant charged with first degree murder has no right to 


“waive” an instruction on lesser included offenses if such an 
instruction is warranted by the evidence. He has no right to 
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put the jury to the choice of convicting him of first degree mur- 
der or acquitting him, unless there is a complete absence of 
evidence from which the jury might find him guilty of a lesser 
offense. Askins v. United States, 97 U.S. App. D.C. 407, 231 
F. 2d 741 (1956), cert. denied, 351 U.S. 989; Owens v. United 
States, 66 U.S. App. D.C. 104, 85 F. 2d 270 (1936), cert. de- 
nied, 299 U.S. 540; cf. People v. Andrus, 331 Mich. 535, 30 
N.W. 2d 310, 314-316 (1951). As this Court said in Owens: 


if it be said that the jury would have been justified on 
the testimony in finding the defendant guilty of mur- 
der in the first degree, the defendant cannot complain 
that they did no more than find him guilty of murder in 
the second degree. The mistake in such case was not 
to his prejudice. (66 U.S. App. D.C. at 106-107, 85 
F, 2d at 272-273.) 


As applied to the facts of the present case, these principles 
uphold the trial court’s decision to instruct the jury that it 
might return a verdict of second degree murder as to appellant 
and the other defendants. The evidence fairly raised the is- 
sues whether Jackson was guilty of second-degree murder and 
whether appellant aided and abetted him in that crime and was 
thus chargeable as a principal. 

Jackson’s claim of intoxication and his testimony as to his 
condition at the time of the crime, if credited by the jury, jus- 
tified his acquittal of first degree murder. There was no felony 
murder if he was not guilty of the underlying felony. Cf. the 
two Kitchen cases, supra. He was not guilty of the felony if 
he was incapable of forming the intent to rob, since robbery is 
a crime requiring specific criminal intent. Intoxication may 
incapacitate an individual from entertaining the requisite in- 
tent. This Court said in Heideman v. United States, 104 US. 
App. D.C. 128, 131, 259 F. 2d 943, 946 (1958), cert. denied, 
359 U.S. 959: 


Drunkenness is not per se an excuse for crime, but 
nevertheless it may in many instances be relevant to the 
issue of intent. One class of cases where drunkenness 
may be relevant on the issue of intent is the category 
of crimes where specific intent is required. Robbery 
falls into this category, and a defendant accused of rob- 
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bery is entitled to an instruction on drunkenness as 
bearing on intent if the evidentiary groundwork has 
been adequately laid. Such an instruction is necessary, 
however, only if sufficient evidence on the intoxication. 
issue has been introduced so that a reasonable man 
could possibly entertain a doubt therefrom that the ac- 
cused was able to form the necessary intent. 


See also Ryan v. United States, 26 App. D.C. 74, 81 (1905) ; 
Edwards v. United States, 84 U.S. App. D.C. 310, 172 F. 2d 
884 (1949); Proctor v. United States, 85 U.S. App. D.C. 341, 
342, 177 F. 2d 636, 657 (1949); Sabens v. United States, 40 
App. D.C. 440, 444-445 (1918); People v. Koerber, 244 NY. 
147, 155 N.E. 79, 82 (1926). 

Jackson’s testimony laid a sufficient evidentiary groundwork 
for the jury to conclude that he lacked the capacity to form 
the requisite intent to rob. Indeed, he staked his whole case 
on this defense. In the Ryan case this Court stated that an 
offer to prove that an accused was “so drunk that he did not 
know anything” tended “to show intoxication of the requisite 
character to require its submission to the jury * * *.” 26 


App. D.C. at 82. The testimony for Jackson met this stand- 
ard. It went far beyond the evidence in Goodall v. United 
States, supra, which this Court said was insufficient to require 
an instruction on intoxication although the trial court there 
had given one. This Court stated in Goodall: 


The record here contains nothing tending to show 
Goodall was “so drunk that he did not know anything” 
at the time he entered the store. There was no testi- 
mony that at or about the time of the murder Goodall 
was drunk in the ordinary meaning of that word or to 
any extent. He did not even suggest to the jury he was 
then so incapacitated by intoxication as not to realize 
what he was doing; nor did any other witness so testify. 
* * * he did not even attempt to prove he was in- 
toxicated, and offered nothing to show the extent of 
intoxication which is necessary, under the Ryan case, 
to make one incapable of forming an intent to rob. He 
was relying on, and he testified to, an alibi—a defense 
which he could not have sustained by his own evidence, 
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had he claimed to have been incapacitated by drunken- 
ness.” (86 U.S. App. D.C. at 152, 180 F. 2d at 401.) 


The record in this case contains none of these infirmities. 
Of course, this is not to say that Jackson’s testimony was nec- 
essarily truthful, but merely that if believed, ii satisfied his 
evidentiary burden and justified the trial court’s instruction as 
to his possible degrees of guilt. Second degree murder was 
such a possible verdict. Even if Jackson was too drunk to 
form the intent to rob, he could nonetheless be found guilty of 
second degree murder because the evidence showed that he 
acted with the “malice aforethought” necessary for that crime. 
Voluntary intoxication, while it may negative specific intent, 
“may not reduce murder to voluntary manslaughter, nor per- 
mit an acquittal of murder.” Bishop v. United States, 71 
US. App. D.C. 132, 136, 107 F. 2d 297, 302 (1939). It does 
not negative malice, and Jackson acted with malice in attack- 
ing Victor Schery. Malice is implied from “the commission 
of the act itself.” Bishop v. United States, supra, 71 US. 
App. D.C. at 135, 107 F. 2d at 301. See also Sabens v. United 
States, 40 App. D.C. 440, 443 (1913) ; Marcus v. United States, 
66 U.S. App. D.C. 298, 304-305, 86 F. 2d 854, 860-861 (1936). 
This Court adopted the following test of implied malice in 
Marcus: 


“*S wrongful act is malicious if the injurious conse- 
quences following it are those which might naturally be 
expected to result from it, and which the person doing 
the act must be presumed to have had in mind at the 
time. In other words, while actual malice is ordinarily 
a question of fact for the jury, legal malice is a presump- 
tion of law, and, though it might be true that in the 
commission of an unlawful act the defendant was not 
actuated by hatred or revenge or passion toward the 
plaintiff, nevertheless, if he acted wantonly, doing what 
any man of reasonable intelligence must have known 
to be contrary to his duty, and purposely prejudicial and 
injurious to another, the law will imply malice.’” (66 
U.S. App. D.C. at 305, 86 F. 2d at 861.) 
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In the circumstances of this violent criminal venture malice 
would thus be implied whether Jackson fired the fatal bullet 
intentionally or accidentally. Marcus v. United States, supra; 
Patten v. United States, 42 App. D.C. 239, 247-249 (1914); 
Norman v. United States, 20 App. D.C. 494, 499 (1902); cf. 
Nestlerode v. United States, 74 U.S. App. D.C. 276, 279, 122 
F. 2d 56, 59 (1941); Liggins v. United States, 54 U.S. App. 
D.C. 302, 306, 297 Fed. 881, 885 (1924). 

If Jackson was guilty of second degree murder on this basis, 
there was sufficient evidence on which the jury might find that 
appellant aided and abetted him in this crime. Contrary to 
appellant’s contention, the robbery of the Scherys and the 
shooting of Victor Schery are not separable events for this 
purpose. It is not rational to conclude on this record, as ap- 
pellant seems to do, that appellant could be found an aider 
and abettor of robbery yet could not reasonably be found an 
aider and abettor of the murder. The shooting was an incident 
of the robbery of the Scherys, linked to it by place, time, and 
circumstance. It was in furtherance and a result of the crimi- 
nal venture on which the defendants had embarked, not an 
independent transaction of Jackson’s own initiation. Cf. 
Wheeler v. United States, S2 U.S. App. D.C. 363, 367, 165 F. 
2d 225, 229 (1947), cert. denied, 333 U.S. 829. The record 
discloses that appellant was a knowing and purposeful par- 
ticipant in that joint criminal venture from start to finish. 
He was a member of the group when one of them stole the Wood 
automobile earlier in the evening; he went with them to the 
Fiftieth Street apartment where it appears that robbery was 
planned by the defendants; his knowledge at that time of what 
was contemplated is fairly inferable from Washington’s remark 
in his presence: “Do you need the drink to get up enough 
nerve”; it appears unmistakably from the defendants’ subse- 
quent drive around Northeast Washington looking for a place 
to rob; appellant knew that the Scherys were to be the victims 
from Jackson’s statement as they passed the Schery market: 
“Let’s get this store;” after the robbery and shooting, he shared 
equally in the proceeds of the crime. 

On such facts, the jury could reasonably find that he lent 
aid and encouragement to the venture. This record, as in 
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Lanham v. United States, 87 U.S. App. D.C. 357, 358, 185 F. 
2d 435, 436 (1950) 358, “tended to show a chain of circum- 
stances from which a reasonable conclusion of guilty participa- 
tion by appellant, within the purview of 22 D.C. Code § 105, 
can be fairly drawn.” Cf. Allen v. United States, 103 U.S. App. 
D.C. 184, 257 F. 2d 188 (1958); Williams v. United States, 94 
U.S. App. D.C. 219, 215 F. 2d 35 (1954) ; Hall v. United States, 
83 U.S. App. D.C. 166, 168 F. 2d 161 (1948), cert. denied, 334 
U.S. 853. More was shown than appellant’s mere presence at 
the scene of the crime. The fact that he may have remained 
in the automobile and committed no overt act at the scene does 
not preclude his being found an aider and abettor of the crime. 
Cf. United States v. Neverson, 12 D.C. Rep. 152, 156, 176 
(1880). In view of what occurred before and after the crime, 
appellant’s presence at the scene was not “mere negative ac- 
quiescence,” but presence “for the purpose of assisting therein.” 
See Johnson v. United States, 195 F. 2d 673, 675-676 (8th Cir. 
1952). The jury could reasonably believe that he was not 
simply along for the ride. 

Nor was the jury precluded from finding him an aider and 


abettor of second degree murder by the possibility that he did 
not know that Jackson had the gun with him or that he did 
not want Jackson to use it. This Court reiterated the estab- 
lished principle in Turberville v. United States, No. 16343, de- 
cided February 1, 1962: 


All those who assemble themselves together with an 
intent to commit a wrongful act, the execution whereof 
makes probable in the nature of things a crime not spe- 
cifically designed, but incidental to that which was the 
object of the confederacy, are responsible for such inci- 
dental crime. * * * In such cases of confederacy all 
are responsible for the acts of each, if done in pursuance 
of, or as incidental to, the common design. (Slip opin- 
ion, p. 2, quoting from 1 Wharton, Criminal Law § 258 
(12th ed. 1932).) 


As the Supreme Court of Illinois wrote in People v. Suddeth, 
374 Ill. 132, 28 N.E. 2d 268, 269 (1940) : 


32 


When plaintiff in error [and the confederates] en- 
tered into the agreement to commit a robbery of the 
gasoline station * * * they entered into a conspiracy 
to do an unlawful act,—to commit a crime. They con- 
templated that violence to the attendant at that station 
might be necessary to enable them to carry out their 
conspiracy and common purpose. In such case the law 
makes all liable for the acts of one done in furtherance 
of the common object. [Citation omitted.] Where, 
under such circumstances, death results from the prose- 
cution of the common object, all are equally guilty of 
the homicide. The act of one in the furtherance of the 
original design is, in consideration of law, the act of all. 
[Citation omitted.] Where the unlawful act agreed to 
be done is dangerous or homicidal in its character, or if 
its accomplishment will necessary or probably require 
the use of force or violence, which may result in unlaw- 
fully taking the life of another, every party to such 
agreement will be held criminally liable for whatever 
any of his co-conspirators may do in furtherance of the 
common design, whether or not he is present. 


See also People v. Rybka, 16 Ill. 2d 394, 158 N.E. 2d 17 
(1959). 


Here appellant embarked with others on an inherently dan- 
gerous and violent enterprise, robbery from the persons of the 
Scherys. That venture involved the risk of bodily harm or 
death, however effectuated. If such a result was within the 
reasonable contemplation of the defendants, the means which 
brought it about are not legally significant. Cf. Patten v. 
United States, 42 App. D.C. 239, 247-250 (1914); Mazey v. 
United States, 30 App. D.C. 63, 72-73 (1907). Moreover, ap- 
pellant’s confession indicates that he had knowledge of Jack- 
son’s ownership of a pistol prior to the crime. The jury could 
reasonably believe that the use of a weapon to carry out the 
venture was also within appellant’s contemplation. Cf. Garcia 
v. State, 210 S.W. 2d 574, 576 (Tex. Crim. Apps. 1948). 

It is also immaterial that appellant had no intent to kill Vic- 
tor Schery. The only “mental” element necessary for second 
degree murder is malice, and the existence of legal malice does 
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not depend on an intent to kill. Marcus v. United States, 
supra, and other cases cited on p. 30 of appellee’s brief. Ap- 
pellant’s participation in a criminal enterprise of this nature 
establishes his malice. Thus the record provides a basis on 
which the jury might find all the elements of second degree 
murder in appellant’s case. 

The fact that the jury may have returned an illogical or in- 
consistent verdict as to Jackson by finding him guilty of both 
robbery and second degree murder is of no consequence. There 
was no necessary inconsistency in the verdict on appellant. He 
could properly be found guilty on the evidence of aiding and 
abetting Dykes in robbery and of aiding and abetting Jackson 
in second degree murder and these two crimes were not mutu- 
ally exclusive. More important, consistency in a jury ver- 
dict is not required, so long as the evidence supports the verdict 
on each count considered individually. As the Supreme Court 
said in Dunn v. United States, 284 U.S. 390, 393-394 (1932): 


Consistency in the verdict is not necessary. Each 
count in an indictment is regarded as if it was a separate 
indictment. * * * That the verdict may have been the 
result of compromise, or of a mistake on the part of 


the jury, is possible. But verdicts cannot be upset by 
speculation or inquiry into such matters. 


See also United States v. Dotterweich, 320 U.S. 277, 279 
(1943); Gillars v. United States, 87 U.S. App. D.C. 16, 21, 182 
F. 2d 962, 967 (1950); Crichton v. United States, 67 U.S. App. 
D.C. 300. 303, 92 F. 2d 224, 227 (1937), cert denied, 302 US. 
702; Coleman v. United States, — U.S. App. D.C. —, 295 F. 2d 
555 (1961), cert. denied, 369 U.S. 813; Horning v. District of 
Columbia, 254 U.S. 135, 138 (1920). 

People v. Seiler, 246 N.Y. 262, 158 N.E. 615 (1927), relied 
on by appellant, is inapposite for several reasons: 

(1) In Seiler the factual situation was the reverse of that in 
the present case. The evidence in Seiler was not that the de- 
fendant who fired the fatal shot lacked the intent to commit 
the underlying felony, but that the accomplice lacked it. If 
this evidence was not believed, the accomplice was an aider and 
abettor of felony-murder, since there was nothing to show that 
the actual killer was not a principal in the underlying felony. 
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If it was believed, the accomplice did not have felonious in- 
tent and was therefore not guilty of any crime. The case did 
not present the specific issue of the present case: whether, if 
the principal is not guilty of felony murder for lack of intent 
to commit the underlying felony but may be found guilty of 
second degree murder because he acts with malice, the accom- 
plice may be found to have aided and abetted the second 
degree murder. 

(2) Furthermore, in New York the crime of second degree 
murder requires a specific intent to kill. Since the appellant 
in Seiler had not actually fired the fatal shot, the Court dis- 
cerned no basis for the jury to find that he possessed the requi- 
site intent for second degree murder. That was the meaning 
of its statement that: 


In some cases the court may deem refusal by the 
jury to find a higher degree of crime unreasonable, yet 
a verdict of guilty of lesser degree is within the power of 
the jury, if based on evidence which establishes at least 
all the elements of the crime of lesser degree. The case 
is logically different where a verdict of guilty of a lesser 
degree of the crime charged depends, not merely upon 
the failure of the jury to find some element of crime 
which in the opinion of the court has been clearly 
proven, but upon an affirmative finding of fact which is 
not sufficiently supported by the evidence. 


See Judge Lehman’s explanation of the case in People v. 
Stevens, 272 N.Y. 373, 6 N.E. 2d 60, 64-66 (1936). See also 
his opinion in People v. Hicks, 287 N.Y. 165, 38 N.E. 2d 482 
(1941). 

In this jurisdiction specific intent to kill is not a necessary 
element of second degree murder. The necessary element is 
malice, and this record amply supports a jury finding that 
appellant acted with malice. 

(3) The New York courts have construed and applied the 
Seiler doctrine narrowly. In People v. Moran, 246 N.Y. 100, 
158 N.E. 35, 37 (1927), decided the same year, Judge Cardozo 
wrote: 
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This court has given warning more than once that the 
conditions justifying submission of the “felony” grade 
of manslaughter to the exclusion of all others must be 
understood to be ‘exceptional’, [citation omitted]. Such 
a submission is proper only where there is ‘no possible 
view of the facts which would justify any other verdict 
except a conviction of the crime charged or an acquittal.’ 
[citation omitted]. Evidence uncertain in its implica- 
tions must not be warped or strained to force a jury 
into the dilemma of choosing between death and free- 
dom. 

See also People v. Lunse, 278 N.Y. 303, 16 N.E. 2d 345, 347 
(1938); People v. Cummings, 274 N.Y. 336, 8 N.E. 2d 882 
(1937) ; People v. Schleiman, 197 N.Y. 383, 90 N.E. 950 (1910). 

Moreover, the New York legislature amended the law in 
1987 to allow the jury to recommend a life sentence in place 
of the mandatory death sentence in felony-murder cases. A 
primary purpose was to overcome the effects of the Seiler doc- 
trine, which had resulted in unwarranted acquittals of accom- 
plices because of jury reluctance to convict them of first degree 


murder. See Judge Lehman’s opinion in People v. Hicks, 


supra. 

‘As the New York Court summarized the applicable princi- 
ple in People v. Mussenden, 308 N.Y. 558, 127 N.E. 2d 551, 553 
(1955) : 

It has been repeatedly written that if, upon any view 
of the facts, a defendant could properly be found guilty 
of a lesser degree or an included crime, the trial judge 
must submit such lower offense. [Citation omitted.] 
‘And it does not matter how strongly the evidence points 
to guilt of the crime charged in the indictment, or how 
unreasonable it would be, as a court may appraise the 
weight of the evidence, to acquit of that crime or con- 
vict of the less serious. 

Under this principle, which is the same as the doctrine laid 
down by this Court, there can be no doubt that the trial court 
acted correctly in allowing the jury to consider appellant’s 
guilt of second degree murder. There was no improper com- 
promise of appellant’s right to an acquittal. 
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B. The trial court correctly instructed the jury on the ap- 
plicable law of aiding and abetting and second degree murder 
and the relationship between them.’ Appellant’s contention 
to the contrary, like his argument on the propriety of a second 
degree murder instruction, seems to rest on an artificial dis- 
tinction between the robbery and the shooting. That distinc- 
tion is untenable with respect to whether the evidence justified 
a second degree murder charge and it is untenable here. See 
appellee’s brief, supra, pp. 30-32. The court was under no 
duty to tell the jury that it had to find that appellant aided 
or abetted Jackson in the shooting as distinct from the robbery 
in order to convict him of second degree murder. It would 
have been in error had it done so. Furthermore, a defendant 
does not aid or abet “a shooting”, he aids or abets a crime. 
The court gave the generally applicable instructions on the law 
of aiding and abetting a crime. It told the jury that mere 
presence at the spot of a crime was not enough, and that aiding 
and abetting required that the defendant lend the crime 
“countenance and approval,” either by participation in it or 
by in some manner advising, inducing, or encouraging it. (Tr. 
1978-1979.) This was an accurate and adequate statement 
of the law. There are no aiding and abetting instructions 
peculiar to one crime as opposed to another, to robbery as 
against murder. The jury’s task was to take these generally 
applicable instructions and apply them to the factual situation 
it found before it. It is assumed that jurors are capable of 
doing so. The court’s instructions on the elements of second 
degree murder were unobjectionable. They followed the 
guidelines laid down by this Court in numerous decisions. See, 
e.g., McAffce v. United States, 70 U.S. App. D.C. 142, 153-154, 
105 F. 2d 21, 32-33 (1939); Fryer v. United States, 93 US. 
App. D.C. 34, 38 and n. 18, 207 F. 2d 134, 188 and 
n. 18 (1953), cert. denied, 346 U.S. 885; Nestlerode v. United 
States, 74 US. App. D.C. 276, 279, 122 F. 2d 56, 59 
(1941); cf. United States v. Edmonds, 63 F. Supp. 968, 970 
(D.D.C. 1946). The jury was told that if it found that Jack- 


* Appellant did not object at trial to the content of the court’s aiding and 
abetting or second degree murder instructions, but to the giving of any in- 
struction on the subject of second degree murder at all. 
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son had committed second degree murder, it should consider 
whether the other defendants were aiders or abettors of that 
crime. In the light of the evidence in the case, there was 
nothing in these instructions to mislead the jury in doing so. 
Nor does the jury’s request for repetition—not clarification or 
further explanation—of these instructions indicate that the 
jurors were in fact misled. 


II. Appellant’s incriminating statements were properly 
received in evidence 


Appellant’s oral and written statements were not made dur- 
ing a period of detention in violation of Rule 5 of the Federal 
Rules of Criminal Procedure. “It is not simply a matter of 
hours, one way or another, but of police purpose and conduct 
in the light of circumstances.” Trilling v. United States, 104 
USS. App. D.C. 159, 160, 260 F. 2d 677, 679 (1958). The cir- 
cumstances of this case preclude a holding that there was 
“unnecessary delay” in presenting appellant to a committing 
magistrate before he gave these statements. 

As the Court wrote in Goldsmith v. United States, 107 U.S. 
App. D.C. 305, 314, 277 F. 2d 335, 344 (1960), cert. denied, 364 
U.S. 863: 


when a plea of unnecessary delay is before us, we must 
examine in detail all the circumstances surrounding it, 
taking into consideration the manner in which interro- 
gation was conducted, the length of time involved, and 
particularly the purposes which the police had in con- 
ducting their inquiry, if the purposes can be discerned. 
We must not forget that interrogation is not an evil 
per se but an absolute necessity and that it often leads 
to releases, not charges. 


The crucial time period for purposes of this inquiry is that 
between appellant’s arrest at about 6:45 p.m. on January 17, 
1961, and the completion of his written statement about 10:50 
p.m. the same day. Nothing that he may have said thereafter 
was used against him at his trial. It is well settled that “A con- 
fession given during a period of necessary delay in arraign- 
ment is not inadmissible because that period was followed by 
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a period of unnecessary delay.” Lockley v. United States, 106 
US. App. D.C. 163, 166, 270 F. 2d 915, 918 (1959). “Deten- 
tion after a confession plainly does not affect its admissibility.” 
Metoyer v. United States, 102 U.S. App. D.C. 62, 65, n. 4, 250 
F. 2d 30, 33, n. 4 (1957). See also Mitchell v. United States, 
322 U.S. 65 (1944); Trilling v. United States, supra, 104 U.S. 
App. D.C. at 163, 260 F. 2d at 681; Perry v. United States, 
102 U.S. App. D.C. 315, 253 F. 2d 337 (1957), cert. denied, 356 
US. 941.7 

Many factors and circumstances in this record uphold the 
trial court’s determination that these statements were not ob- 
tained during an illegal detention: 

1. There was no prolonged or intensive police interrogation 
of appellant between his arrest and confession, nothing “even 
remotely resembling ‘grilling’ ”. Goldsmith v. United States, 
supra, 107 U.S. App. D.C. at 314, 277 F. 2d at 344; cf. Milton 
Mallory v. United States, 104 U.S. App. D.C. 66, 68, 259 F. 
2d 796, 798 (1958) ; Heideman v. United States, 104 U.S. App. 
D.C. 128, 131, 259 F. 2d 943, 946 (1958), cert. denied, 359 
US. 959. There was nothing comparable to the vigorous and 
unremitting interrogation present in Mallory itself, 354 U.S. 
449 (1957), or in such cases as Watson v. United States, 101 
US. App. D.C. 350, 249 F. 2d 106 (1957). 

Here it appears that police officers talked intermittently with 
appellant for a total of little more than thirty minutes before 
his initial oral admissions. Between the time of his arrest at 
6:45 p.m. and his arrival at the precinct at about 7:20 p.m., 
he was not questioned at all. The officers and he were silent 
during the trip to the precinct. After he was taken upstairs, 
Detective Shirley talked to him for about a half hour between 
7:30 p.m. and 8 p.m. This session did not have the character 
of a hostile interrogation. Shirley asked appellant if he wished 


Tit is thus immaterial whether there was “unnecessary delay” in not 
presenting appellant to a magistrate between 10:50 p.m. on January 17 
and 10:00 a.m. the next morning. Appellee merely points out that neither 
the Supreme Court nor this Court has held that detention per se during a 
period outside a committing magistrate’s normal hours of availability is a 
violation of Rule 5. See Porter v. United States, 108 U.S. App. D.C. 385, 
258 F. 2d 685 (1958), cert denied, 360 U.S. 906; Lockley v. United States, 
supra; Milton Mallory v. United States, 104 U.S. App. D.C. 66, 259 F. 2d 796 
(1958). 
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to give a statement, after warning him that he did not have 
to make one and the session consisted primarily of appellant’s 
narrative account of his whereabouts on December 23, which 
the officer took down. There was no impropriety in Shirley’s 
asking appellant to make such a statement. “At the outset, 
the police, assuming they have probable cause for arrest, are 
entitled to ask the arrested suspect what he knows about a 
crime.” He'deman v. United States, supra, 104 U:S. App. D.C. 
at 130-131, 259 F. 2d at 945-946; cf. Metoyer v. United States, 
supra. 

The questioning of appellant by Wilson and Noone about 
8:45 p.m. was no more than five minutes in duration and was 
concerned wholly with preliminary matters. The officers were 
not aware that Shirley had taken a statement from appellant 
and did not reach the point of asking him about the Schery 
crime before Weber entered about 8:50 p.m. Weber’s question- 
ing produced an oral admission almost immediately. He was 
also unaware of Shirley’s earlier interview and began, as Shir- 
ley did, by asking appellant if he wished to make a statement. 
It appears from Wilson’s testimony that Weber indicated to 
appellant that the police knew about the crap game at Mc- 


Creary’s. Appellant’s statement that he was involved in the 
Schery shooting followed. This questioning too was in ac- 
cordance with appropriate police procedures, which this Court 
has approved. 


If [the arrested suspect] denies knowledge, they are 
entitled to state to him what evidence they have and 
ask whether he cares to comment upon it. A strong 
circumstantial case which would satisfy the U.S. Com- 
missioner, prima facie, might well be explained away 
by a suspect who knew what information the police 
relied on—hence leading to no charge being made. * * * 
Such questions as these the police may ask—indeed 
should ask; it is only when the questioning crosses into 
what can be termed “grilling,” or is continued beyond 
the brief period allowed, that the resulting confession 
may be held inadmissible.” (Heideman v. United 
States, supra, 104 U.S. App. D.C. at 131, 259 F. 2d at 
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946). Cf. Goldsmith v. United States, supra, 104 US. 
App. D.C. at 314, 277 F.2d at 244. 


Weber’s questioning after the oral admission was for the 
purpose of reducing appellant’s statement to writing, after 
appellant had agreed to give a written statement and had been 
warned by Weber that it might be used against him in court. 
Cf. Milton Mallory v. United States, supra. This represented 
“the perfectly correct and understandable desire of the police 
to reduce the oral confession to writing before the arraign- 
ment * * *.” Metoyer v. United States, supra, 102 U.S. App. 
D.C. at 64, 250 F. 2d at 32. That this was conducted in a 
noncoercive atmosphere is indicated by the fact that appellant 
was allowed to talk to his wife during this period. 

Police inquiry of this short duration and of this circumspect 
character is an insufficient basis for a conclusion of “unneces- 
sary delay.” Cf. Turberville v. United States, No. 16343, de- 
cided February 1, 1962; Blackney v. United States, 103 U.S. 
App. D.C. 187, 257 F. 2d 191 (1958), cert. denied, 358 U.S. 850; 
Sawyer v. United States, No. 16536, decided April 19, 1962. 
This was not the evil at which the Mallory rule was directed. 

2. The passage of time within this period of detention was 
reasonably accounted for by the circumstances of this investi- 
gation. The time between appellant's arrest and Detective 
Shirley’s conversation with him was taken up almost entirely 
by his transportation to the 14th Precinct from the site of his 
arrest, with a stopover to pick up Samuel McCreary to take 
him to the precinct. This was an unavoidable delay in view 
of the distance from the site of the arrest in Southeast Wash- 
ington to the precinct in Northeast. It was reasonable that 
the same officers who arrested appellant should stop to pick up 
Samuel McCreary for the trip to Number 14, since he also 
lived in Southeast. 

Lt. Jenkins explained his inability to talk to appellant at the 
precinct prior to 9 p.m. by the fact that he was engaged in talk- 
ing with other witnesses in the case and reducing their state- 
ments to writing. Jenkins was the precinct commander, in 
charge of a complex investigation involving many witnesses. 
He could not be expected to drop all other activity and take 
personal charge of appellant. Officers Wilson, Noone, and 
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Weber had to come to the 14th Precinct from police headquar- 
ters in downtown Washington and did not arrive until about 
8:45 p.m. These were officers well acquainted with the inves- 
tigation of the case and it was natural that further inquiry of 
appellant should await their arrival. In any event, the interim 
period between Shirley’s interview and their arrival was not 
used to interrogate appellant. Cf. Metoyer v. United States, 
supra, 102 U.S. App. D.C. at 64, 250 F. 2d at 32. Once they 
arrived the interview of appellant was expeditiously conducted 
and quickly resulted in his oral admission and agreement to 
give a written statement. 

The time spent until 10:50 p.m. in taking, witnessing, and 
signing the written statement was not excessive. “No court 
has yet held that a reasonable period of time elapsing between 
the occurrence of an oral confession and the time reasonably 
necessary to reduce it to writing for it to be signed is ‘unneces- 
sary delay’ and we are not prepared to do so now.” Gold- 
smith v. United States, supra, 107 U.S. App. D.C. at 313, 277 
F. 2d at 343; Metoyer v. United States, supra, 102 U.S. App. 
D.C. at 64, 250 F. 2d at 32. As this Court said in Metoyer, 
‘Delay does not mean mere passage of time; it means passage 
of time during which that which should and could be done is 
not done.” 102 U.S. App. D.C. at 65, 250 F. 2d at 33. 

3. The police arrested appellant on probable cause and did 
not need to interrogate him to secure admissions to support 
that arrest. As in Trilling v. United States, supra, “this man 
had not been taken to police headquarters for the purpose of 
interrogation looking to the extraction of ‘damaging state- 
ments’ to support his arrest. Quite the contrary, probable 
cause was complete.” 104 U.S. App. D.C. at 163, 260 F. 2d 
at 681. Under such circumstances, even if the officers “sought 
admissions”, their interrogation would not be impermissible. 
Trilling v. United States, supra, 102 U.S. App. D.C. at 164, 
260 F. 2d at 682. The Mallory rule does not forbid interroga- 
tion per se. Goldsmith v. United States, supra; Heideman v. 
United States, supra; Milton Mallory v. United States, supra; 
Metoyer v. United States, supra. The mere fact that officers 
went to the precinct for the purpose of interrogating appellant 
is not determinative of whether their purpose was the imper- 
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missible one of extracting a confession to support appellant’s 
arrest and guilt, in disregard of Mallory. 

Here Lt. Jenkins ordered appellant’s arrest after the police 
were in possession of at least the following information: that 
ballistics analysis indicated that the bullet which killed Vic- 
tor Schery came from the gun appellant's friend Jackson had 
been accustomed to fire; that his friend Dykes had admitted 
his involvement in the Sheriff Road crime to friends; that ap- 
pellant, together with Jackson, Dykes and another, had ar- 
rived together at McCreary’s a short time after the crime; that 
appellant and two of the others at that time each displayed 
the same amount of money in the same denominations; that 
appellant and the others had apparently come in an automo- 
bile which the police knew to have been stolen and which 
they suspected might have been involved in the Sheriff Road 
robbery; further, it was known that at least three people were 
involved in the Schery crime. By any standard of reasonable 
belief, the police had probable cause at this time to believe 
that appellant was involved in the crime. As this Court said 
in Dizon v. United States, — U.S. App. D.C. —, 296 F. 2d 
427, 428-429 (1961): 


The decisive factors are that all the circumstances 
are to be considered together, in a sum total; that the 
circumstances to be considered are those of the moment; 
that the impression to be evaluated is the impression 
upon the mind of a reasonably prudent police officer ; 
and that the impression made upon him by the circum- 
stances is a reasonable belief that a crime has been, is 
being, or is about to be committed. 


No inference can be drawn from this record that the officers 
believed that they needed admissions from appellant to justify 
having arrested him. Lt. Jenkins specifically denied that his 
purpose in reducing the statements of the McCrearys and 
Thorpe to writing during the period between 7 p.m. and 9:10 
p.m. was “to get evidence to justify the arrest they had already 
made.” Jenkins had no doubt that he had probable cause to 
arrest appellant from the time that he learned of the crap 
game at the McCrearys, which was prior to and precipitated 
his order for appellant’s arrest. In this conclusion he was cor- 
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rect, for the information about the crap game tied appellant 
closely to the Schery robbery. The record discloses a careful 
and cautious police investigation, in which the officers did not 
arrest appellant until initial suspicion ripened into unmis- 
takable probable cause. Cf. Trilling v. United States, supra; 
Goldsmith v. United States, supra, 107 U.S. App. D.C. at 312- 
314, 277 F. 2d at 342-344. 

The duration and character of the officers’ inquiry of appel- 
lant after his arrest do not support the inference that the 
purpose of the police was impermissible. Asking an arrested 
person if he wishes to make a statement about the crime, as 
both Shirley and Weber did, and stating certain evidence to 
him for his comment were both approved by this Court in 
Heideman. The course of the inquiry supports instead the 
conclusion that the investigating officers intended to give ap- 
pellant an opportunity to explain his whereabouts at the time 
of the crime, exculpate himself if he could, and thus avoid 
being charged with the crime. The fact that appellant was 
not formally booked at the precinct until after his statement 
and that the officers did not discuss appellant’s presentment to 
the Commissioner until that time are both consistent with this 
conclusion. 

Appellant’s effort to draw a sinister implication from the 
time of appellant’s arrest is belied by this record. Lt. Jenkins 
ordered appellant’s arrest about 6:30 p.m. because he had just 
learned of the crap game at Samuel McCreary’s from James 
McCreary and Clarence Thorpe. This was a key link in the 
chain of circumstances leading to the conclusion of probable 
cause. Prior to that time, while Jackson and Dykes were im- 
plicated in the crime and appellant was known to be a friend 
of theirs, the information in the hands of the police had not 
put appellant in their company so close to the time of the crime. 
The additional information that in the crap game at Mc- 
Creary’s, appellant had displayed the same amount of money 
as Jackson and another suspect now made the case against him 
virtually as strong as that against Jackson and Dykes. Ap- 
pellant’s arrest, was now the most reasonable course to follow.® 


"Since the McCrearys and Thorpe were acquaintances of appellant, the 
likelihood of his soon learning that the police now had this information 
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Thus the police did not “wait” until 6:45 p.m. on January 17, 
1961, to arrest appellant so that they might interrogate him all 
night without the necessity for presenting him to a magistrate. 
They “waited” until they were certain that they had probable 
cause to arrest him. To draw an inference of improper pur- 
pose from their forbearance is perverse and fanciful. 

Appellant also points to his prior conversations with police 
officers as establishing a background of coercive interrogation, 
referring to these interviews as “ordeals.” Appellant’s brief, 
p. 45. The record makes clear that they were nothing of the 
sort. Appellant himself acknowledged that he was never 
placed under arrest on any of these prior occasions and was al- 
ways permitted to go his own way. The officers explained the 
nature and subject matter of these interviews and their testi- 
mony showed that appellant was cooperating with the police 
until the time of his arrest. On a number of these occasions 
the police were concerned with other subjects than the Schery 
case. Appellant was not in the role of a hostile suspect under- 
going unrelenting interrogation about this crime. Indeed, in 
the interviews of January 6, he was actually a complaining wit- 
ness against Dykes over the shooting incident at the railroad 
tracks. He was anxious at that time not to be seen with the 
police because his friends might get the wrong impression. If 
the police mentioned the Schery case to him, this was no more 
than they did with numerous other persons who were questioned 
during the investigation of this offense. That is the normal 
way in which police investigation of crime proceeds. This 
background only serves to emphasize the propriety with which 
the police acted throughout this investigation. 

Finally, appellant seems determined to relitigate the volun- 
tariness of his confession before this court, despite his dis- 
claimer of that intention. There is nothing “inherently in- 
credible,” Appellant’s brief, p. 48, about the conclusion that 
he voluntarily gave and signed this confession. The police 
officers who conducted this complex and difficult investigation 
have already “stood trial” once on that issue beforea jury. The 


about the crap game was strong. One of the other suspects, Dykes, had 
already left the city because he was “hot.” He was later arrested in New 
York City under a fugitive warrant. (Tr. 775, 780.) 
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jury has resolved it. Appellant’s speculations about the “pro- 
pensity” of the police “to apply third degree methods” cast 
no light at all on the only issue before this Court: were appel- 
lant’s statements made during a period of unlawful detention 
under Rule 5? This record shows that they were not. 


CONCLUSION 


Wherefore, appellee submits that the judgment below should 
be affirmed. 
Davin C. ACHESON, 
United States Attorney. 
Natuan J. PAULSON, 
Danreu A. REzNECK, 
Assistant United States Attorneys. 
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denied, 369 U.S. 813 , 


SINCE APPELLANT WAS INDICTED AND TRIED ONLY ON A 
CHARGE OF FELONY MURDER HE MAY NOT LEGALLY BE CON- 
VICTED OF SECOND DEGREE MURDER EVEN IF THE EVIDENCE 
WARRANTS SUCH A VERDICT. 

The Government contends that even though a grand 
jury returns an indictment charging a defendant with first 
degree felony murder and he is prosecuted solely on the 
grand jury's theory--presumably based on the evidence that 
was before it--that he is guilty of murder, if at all, only 
because he was an accomplice to a robbery in the course of 
which a killing occurred, a conviction of second degree 
murder is nevertheless proper if the evidence warrants it. 


Brief for Appellee, p. 25. The Supreme Court's decision 
in Russell v. United States, 8 L. Ed.2d 240 (1962), handed 


gown since appellant's opening brief was filed, makes clear 


that this contention is unsound and that the discrepancy 
in this case between the indictment and the verdict with- 
out more requires reversal of appellant's conviction. 

In Russell, petitioners were convicted under 2 
U.S.C. § 192 for refusing to answer questions when sum- 
moned before a congressional subcommittee. The Supreme 
Court reversed the convictions for failure of the indict- 
ments to identify the subject that was under inquiry at 
the time the witnesses were interrogated. The indictments 
charged in the terms of the statute, stating that the 


questions to which answers were refused "were pertinent 


Soks 


to the question then under inquiry." Nevertheless they 


were held inadequate to satisfy the "apprisal" requisite 
of a valid indictment. After examining the nature of the 
safeguards to a criminal defendant an indictment is de- 
signed to provide, the Court decided that the omission 
in the indictments was more than a harmless, technical 
deficiency. It deprived the defendants of the protection 
the constitutional guaranty of a grand jury indictment 
was intended to confer in that it (1) resulted in the 
failure of the indictments to sufficiently apprise the 
defendants of what they must be prepared to meet, and (2) 
permitted them to be convicted "on the pasis of facts not 
found by, and perhaps not even presented to, the grand 
jury which indicted [them]." 8 L. Ed.2d at 255. 

In one aspect Russell is no more than a reaffirm- 
ation of the traditional doctrine that an accused must be 
apprised by the indictment, with reasonable certainty, of 
the nature of the accusation against him. United States 
vy. Simmons, 96 U.S. 360, 362 (1877). The language of the 
indictment must of itself fully, directly and expressly, 
without any uncertainty or ambiguity, set forth all the 
elements necessary to constitute the offense intended to 
be punished. United States v. Carll, 105 U.S. 611, 612 


(1881). That was far from the case here. 
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Appellant was put to trial upon an indictment 
for murder during the perpetration of a robbery. The 
Government was not required to prove intent, premedita- 
tion, deliberation or malice aforethought, nor was the 
Government required to prove that appellant aided and 
abetted in the killing. No attempt was made to do so. 

It was sufficient if the Government proved the fact of the 
robbery, appellant's involvement in the robbery, and the 
consequential death. This is the most that was established 
by the Government during the three-week trial. Indeed, 
the opening statement on behalf of the prosecution dis- 
closed that all that the Government expected to show was 
that appellant was involved in the robbery; that Jackson, 
Washington and Dykes left the car and, acting in concert, 
perpetrated the robbery; that Jackson fired the lethal 
shot during the robbery while appellant was sitting in 

the car some distance away. (Tr. 367-72). 

The deficiency in appellant's indictment was not 
that the offense of second degree murder was not described 
with particularity, but that the crime was not charged at 
all. Uniike the situation existing under an indictment 
which charges premeditated murder with malice aforethought, 


in an indictment for felony murder, "premeditation, pur- 


pose and state of mind have been ruled out." 


1/ Brief for Appellee, a 16, Coleman v. United States, 
U.S. App. D 295 F.2d 555 (1961) (en 
banc), cert. denied, 369° UIs. 8I3 (1962 ys 
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Appellant could have but one defense to the 
homicide with which he was charged, the crime of killing 
aman during a robbery. He had to convince the jury that 
he was not involved in the robbery, for, if he were, he 
could be found guilty of first degree murder in addition 
to robbery. Appellant asserted his sole defense unsuc- 
cessfully and was convicted of robbery. He made no effort 
to establish that he was not involved in the separate crime 
of second degree murder--the shooting of victor Schery 
by Jackson. Of course not. He was not charged with 
second degree murder. He was never informed that he was 
in jeopardy for that crime until the trial was concluded 
and the judge instructed the jury that they could convict 
him of second degree murder if they found that he aided 
and abetted Jackson in that separate and distinct crime. 
It is difficult to imagine a case in which the insuffi- 
ciency of an indictment resulted so clearly in the failure 
to fulfill its primary office--to inform the: defendant of 
the nature of the accusation against him. Cf. Russell v. 
United States, 8 L. Ed.2d 240, 253 (1962). 

Had the indictment charged premeditated murder 


with malice aforethought, the Government's theory that 


appellant could be found guilty of the lesser offense of 
second degree murder, should the jury find that he aided 
and abetted Jackson in the killing, would be abstractly 
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ecorrect--although wrong in its application to the facts 
disclosed by the evidence in this case. A crime is made up 
of acts and intent and nowhere is there any evidence that 
appellant performed any acts that might be construed as 
aiding and abetting in a shooting as opposed to aiding and 
abetting in a robbery. 

As the Government has recently observed, quite 
correctly, in a felony murder, state of mind is immaterial. 
Thus it is apparent that appellant was convicted of second 
degree murder--killing another with malice aforethought-- 
under an indictment that did not charge him with malice 
aforethought. 

The second ground of the decision in the Russell 
ease is also of critical importance here. In the federal 
courts the grand jury continues to perform--as it consti- 
tutionally must--a high function. The grand jury is the 
independent body, representative of the citizens, that 
must initially find the facts that justify putting a de- 
fendant to trial. When the grand jury has so found, the 
Government may not depart from the theory of guilt ex- 
pressed in the indictment it returns in attempting to 
secure the conviction of the defendant. "For a defendant 


could then be convicted on the basis of facts not found 


2/ See note 1 supra. 
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by, and perhaps not even presented to, the grand jury." 
Russell v. United States, 8 L. Ed.2d 240, 255 (1962). 

This is no more than an application of "the settled rule 

in the federal courts that an indictment aoe 2 be amended 
except by resubmission to the SD unless the change 


is merely a matter of form." Ibid. 


It is a very different situation when a defendant 


is charged with common law murder. Under that charge, the 
defendant may be convicted of the lesser offense of second 
degree murder. The Solicitor General has made this clear. 
In the absence of a count charging premediated murder, 
with malice, a defendant indicted for felony murder may 
not be convicted of second degree ame | 

Scrutiny of the two thousand pagesiio£ trial 
transcript in this case fails to disclose a single fact 
that might have led a grand jury to charge appellant with 


involvement in the shooting as opposed to involvement in 


eee 
3/ The Russell case was one in which the grand jury did 

not make its theory clear in the indictment it returned, thus 
allowing "the prosecutor, or the court, to make a subsequent 
guess as to what was in the mind of the grand jury at the 
time they returned the indictment .. . ."@L. Ed.2d at 
252-53. A case such as appellant's, in which the grand jury 
makes its theory crystal clear and the prosecution and the 
court are allowed to depart from that theory is an a fortiori 
case. 


4/ See Brief for Appellant, p. 25. 
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the robbery. The very purpose of the requirement that a 

man be indicted by grand jury is to limit his jeopardy to 
offenses charged by a group of his fellow citizens acting 
independently of either prosecuting attorney or judge. 


Stirone v. United States, 361 U.S. 212, 218 (1960). Ap- 


pellant's indictment singularly failed to satisfy the 
essential criterion by which the sufficiency of an indict- 
ment is to be tested--it failed to sufficiently apprise 
him of what he must be prepared to meet. This basic 
principle of fundamental fairness is no less applicable 
today under modern concepts of pleading and under Rule 7(C) 
of the Federal Rules of Criminal Procedure. Russell v. 
United States, 8 L. Ed.2d 240, 252 (1962). 

When the evidence is available to it, the Govern- 
ment has no problem in obtaining from a grand jury indict- 
ments charging both felony murder and some other kind of 
murder. Where the indictment charges murder in both 
manners, and the Government wants to insure a conviction 
of first degree murder, they have the count in the indict- 
ment charging premeditated murder with malice aforethought 
dismissed. Coleman v. United States, U.S. App. D.C. 
__, 295 F.2d 555 (1961) (en banc), cert. denied, 369 
U.S. 813 (1962). On the other hand, when the Government 
wants to insure the conviction of at least some lesser 


degree of murder, they have the counts in the indictment 
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charging felony murder dismissed. Turberville v. United 
States, No. 16343, D.C. Cir., February 1, 1962. Appellant 
submits that the Government properly can have this flexi- 
bility only when the indictment charges an accused with 
felony murder and premeditated murder with malice afore- 
thought. Only in this manner is the accused informed of 
what he must be prepared to meet. Only in this manner is 
the constitutional requirement that an accused be informed 


of the nature of the accusation against him satisfied. 


II. EVIDENCE THAT APPELLANT AIDED AND ABETTED IN A ROB- 
BERY IS NOT OF ITSELF EVIDENCE THAT HE AIDED AND 


ABETTED IN A KILLING. 


Appellee states that appellant properly could be 
found guilty of aiding and abetting Dykes in robbery and 
of aiding and abetting Jackson in second degree murder. 
Brief for Appellee, p. 33. Even if we accept the Govern- 
ment's premise that appellant was charged with aiding and 
abetting Jackson in the shooting, there is not a shred of 
evidence in the record tending to establish ‘this contention. 


ES 


5/ This practice of charging first degree murder as com- 
mitted in both mannersis not a new doctrine in the ad- 
ministration of criminal law. For more than a century it 
has been the practice, approved by all courts and text- 
writers, to charge by the use of several counts, the same 
offense as committed in different manners. ‘See People v. 
Sullivan, 173 N.Y. 122, 65 N.E. 989, 990 (1903). 


on 


Faced with this undisputed fact the Government argues, in 
effect, that although there is no evidence that appellant 
aided and abetted Jackson in the killing, nevertheless he 
aided and abetted in a "criminal venture." Brief for 
Appellee, p. 30. This attempt to obliterate the distinc- 
tion between felony murder and second degree murder must 
fail. The Supreme Court has unequivocally stated that 


second degree murder is a distinct and different offense 


from felony murder. Green v. United States, 355 U.S. 184, 


194, note 14 (1957). There is no such crime as "criminal 
venture." Indeed, there is no such crime as felony murder. 
The felony-murder rule is merely a method of proving the 
erime of first degree murder. 

The New York c¢ecisions are instructive on the 
question of when the various degrees of homicide should be 
charged to the jury in a felony murder situation. The 
Government maintains that the case of People v. Seiler, 

Ou6 N.Y. 262, 158 N.E. 615 (1927), discussed in appellant's 
opening brief, is inapposite because in New York the crime 
of second degree murder requires a design to kill. Brief 
for Appellee; p. 33. They reason that because the ac- 
complice to the robbery in Seiler did not commit the 

lethal act, there was therefore no basis for the jury to 
find that he possessed the requisite intent for second 
degree murder. This, so the argument goes, accounts for the 


court's refusal to instruct on the lesser degrees of homicide. 
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Appellee apparently overlooks the fact that in 


New York the crime of manslaughter does not require an 
intent to kill. People v. Koerber, 244 N.Y. 147, 155 N.E. 
79, 82 (1926). In Seiler the court coneluded that, unless 
the victim was killed during the commission of a felony, 
there was no basis upon which to predicate an affirmative 
finding which upon any logical theory would make the ac- 
complice share in the guilt of the slayer. The court held 
that the accomplice could be found guilty of first degree 
murder and no lesser degree of criminal homicide, i.e., he 
could not be found guilty of second degree murder or man- 
slaughter. If the actual killer had not shot the victim 
during the commission of the robbery, there would have 
been no principal in the underlying felony who committed 
the lethal act and thus the accomplice could not share in 
the guilt of the slayer. This is the proposition estab- 
lished by the Seiler case. That appellee's efforts to 
distinguish the Seller case must fail, is conclusively 
shown by the holding in People v. Martone, 256 N.Y. 395, 
176 N.E. 544 (1931). There the defendant and two com- 
panions were engaged in robbing a grocery store when the 
proprietor was killed by one of his companions. The de- 
fendant was convicted of manslaughter. At trial his coun- 
sel had objected to the instruction allowing the jury to 
find him guilty of any of the various degrees of homicide. 
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6 
Citing the Seiler case, a unanimous court reversed the 


manslaughter conviction, concluding that the only possible 
verdict was murder in the first degree, or acquittal. The 
court observed at 176 N.E. at 545: 

"No evidence tends to identify defendant 

as the actual killer and, accordingly, 

all issues relating to intent, delibera- 

tion, or any other fact bearing upon the 

various degrees of homicide are absent 

from the case. The evidence when ac- 

cepted by the jury, justifies only one 

verdict. It is murder in the first 

degree committed in the course of a 

felony." 

Very recently the Government has taken the same position 
before this Court: in a felony murder, "premeditation, 
purpose and state of mind have been ruled out." 

It is of crucial importance to bear in mind that 
by statute, a felonious homicide is made murder in the 
first degree by operation of the legal fiction of trans- 
ferred intent, which thereby characterizes the homicide 
as committed’ with premeditated malice. It requires no 


mental gymnastics to conclude that appellant, who remained 


6/ Cardozo, Pound, Crane, Lehman, Kellogg, Hubbs and O'Brien. 


7/ Brief for Appellee, p. 16, Coleman v. United States, 
-S. App. D.C. > 295 F.2d 555 (1961) (en banc), 
Gert. denied, 369 U.S. 813 (1962). 
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in the car, unaware that his companions were armed with 


a gun, lacked the intent to kill. in the absence of the 
felony-murder doctrine no such intent, actual or implied, 
would be attributed to a person so situated. 

The statute in the District of Columbia defining 
the crime of second degree murder expressly excepts from 
the definition a person who kills another during the per- 
petration of a Sanaa But let us now ncosn. as the 
Government does, that this is not the law, Heli, we will 
pretend that Congress did not write the excepting clause 
into the statute defining second degree murder. It is 
still necessary to show that appellant killed with malice 
aforethought. Regardless of which of the myriad definitions 
of malice is adopted, in a murder context, the word connotes 
an intent to kill--not necessarily an actual intent but at 
least an implied intent. ! 

Proof that a defendant participated or aided or 
abetted in the perpetration of a robbery is insufficient 
evidence upon which to find any intent to kill, and, there- 
fore, instructions on the lesser degrees of homicide should 


not be given. The only permissible verdict is first degree 


8/ D.C. Code § 22-2403. 


9/ The concept of implied malice is discussed in Appellee's 
rief, p. 29 
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murder, or acquittal. People v. Martone, 256 N.Y. 395, 

176 N.E. 544 (1931); People v. Seiler, 246 N.Y. 262, 158 
N.E. 615 (1927); People v. Schleiman, 197 N.Y. 383, 90 N.E. 
950 (1910). Even where a defendant knew that his confeder- 
ate whom he accompanied to the scene of the robbery--the 
confederate physically responsible for the killing--was 
armed with a gun, it did not evidence an intent to kill 

or justify a charge on the lesser degrees of homicide. 
People v. Lunse, 278 N.Y. 303, 16 N.E.2d 345 (1938). In 
Lunse the court recognized that neither of the defendants 
was the actual killer and thus no ground existed for con- 
victing the defendants unless they were guilty of first 
degree felony murder. No evidence would support a claim 

of common law murder on the part of the defendants. Rely- 
ing on Seiler and Martone, the court affirmed the conviction 
of first degree murder. The dissenters felt that the degrees 
of homicide should have been submitted to the jury. They 
did not agree with the proposition that "while the three 


planned the robbery and acted in concert in the prosecution 


of that common enterprise, there was no UEC action 


in the commission of the homicide." Id. at 349. 


10/ It is interesting to note that the majority of the 
Sourt held that the evidence of intoxication as to the 
defendants, who were not the actual killers, would not 
justify a conviction of a crime other than murder in the 
first degree. If they were so intoxicated as to be unable 
to form a criminal intent, they could not be convicted of 


murder in the first degree or any degree of homicide. 
(continued) 
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Only where there is proof separate and apart from 
evidence that a robbery has been planned and perpetrated, 
can a claim of common law murder be supported and thus 
justify a charge to the jury on the lesser degrees of homi- 
cide. For example, evidence that an accomplice to a rob- 
bery directed his confederate to shoot and kill is evidence 
to support a claim of common law murder. People v. Cum- 
mings, 27 N.Y. 336, 8 N.E.2a 882 (1937); People v. Wilson, 
145 N.Y. 628, 40 N.E. 392 (1895). And where the evidence 
shows a prior agreement to oppose any resistance to the 
robbery to the death it will support a claim of common law 
murder. People v. Emieleta, 236 N.Y. 158, 144 N.E. 487 
(1924). | 

The rule taught by these cases is clear. Where 
four men plan a robbery, even an armed robbery, it may be 
evidence of a conspiracy to rob, but it is not, in the absence 
of other evidence, proof of a conspiracy to ki; while such 
evidence may be proof of concertive action to commit robbery, 


it will not justify an inference that there was concertive ac- 


tion to accomplish a killing--there must be proof separate and 


(continued ) 

This same court previously had recognized that where 
evidence of intoxication on the part of the actual killer 
is present, this does require an instruction on the lesser 
degrees of homicide. "He might be so frightened by resist- 
ance as to shoot in the heat of passion, the emotion of 
fright, and thus be guilty of manslaughter in the first 
degree, or conceivably even of murder in the second degree." 
People v. Koerber, 244 N.Y. 147, 155 N.E. 79, 82 (1926). 
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apart from evidence that a robbery had been planned and 
perpetrated. No such proof was established or offered at 
appellant's trial. Hence, the instruction allowing the 
jury to compromise his right to acquittal and to convict 
him of second degree murder was reversible error. 
III. THE FAILURE OF THE POLICE TO MAKE ANY EFFORT TO 
ARRATGN APPELLANT BETWEEN THE TIME OF HIS ARREST, 
6:45 P.M., AND THE COMPLETION OF HIS WRITTEN CON- 
FESSION, 10:50 P.M., PRECLUDES A HOLDING THAT HIS 
ALLEGED CONFESSION WAS OBTAINED DURING A PERIOD 
OF LAWFUL DETENTION. 
The Government's position at appellant's trial 
concerning the delay in his arraignment was that: 
"Under the holding in the Porter 
an@ Lockley cases, there was no re- 
quirement on the police to take Coleman 
before a committing magistrate before 
the next morning." Tr. 1337. 1/ 
That such a position is untenable has been demonstrated in 
appellant's brief, apparently to the satisfaction of the 
Government. Appellee has completely abandoned this posi- 
tion and now argues that (1) since appellant's interrogation 
was not prolonged and (2) since the police were too busy 


between 6:30 and 10:50 to arrange for arraignment, appellant's 


11/ The Government also relied on this argument to justify 
e delay in arraigning Tatum. Tr. 1351. 
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alleged confession was obtained during a period of lawful 
Aetention—— | 

The circumstances under which the confessions were 
obtained in each of the six cases : chiefly relied upon by 
appellee to support the argument that appellant's alleged 
confession was lawfully obtained are inapposite. 

Two of them, Metoyer and Lockley were decided on 
the basis of the "threshhold confession" principle. Gold- 
smith involved a subsequent reaffirmation during a period 
of lawful detention. | 

Milton Mallory turned on the follo wing facts: 

(1) the accused was arrested at 8:00 p.m., Thanksgiving 
night; (2) he was drunk or nearly so, and thus could not 


12/ Appellee further argues that because the police arrested 
appellant on probable cause and therefore did not need to 
interrogate him to secure admissions to support the arrest, 
even if they sought admissions, their interrogation was proper. 
Brief for Appellee, p. 41. Appellant respectfully submits 
that this proposition is utterly fantastic and merits no 
further consideration in this brief. 


13/ Goldsmith v. United States, 107 U.S. App. D.C. 305, 277 
2d 335 (1960), cert. denied, 364 U.S. 863 (1960); Lockley 
v. United States, 100 U.S. App. D.C. 163, 270 F.2d 915 (1959) ; 
104 U.S. App. D.C. 159, 260 F.2d 
United States, 104 U.S. 


t) 


U.S. App. 
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14/ 
have pleaded intelligently; (3) the fact of the rape of 


the eight-year old girl had not been established; (4) the 
following morning after a night's rest, the accused, upon 
learning that the child had been examined at the hospital, 
immediately admitted the rape. 

In Heideman, the appellant was questioned for less 
than fifteen minutes by only one officer and in an open 
room. The co-defendant repeated his confession in front of 
the appellant and when the appellant maintained his in- 
nocence, the officer commenced typing the arraignment 
papers. Appellant then confessed; barely one hour after 
arrest he was presented for arraignment. This Court stated: 

"phe record shows the time interval 

here was consumed only by the questions 

outlined above, and by the preparing of 

papers, booking, photographing, finger- 

printing and transportation, all of which 

are not only proper activities but neces- 

sary." 104 U.S. App. D.C. at 131. 

In Trilling the defendant was arrested at 5:30 a.m. 
and was questioned by the two arresting officers prior to 
pooking at 7:14. Thereafter, they had no further conversa~ 
tion with the defendant. While in the cell block awaiting 
arraignment when the courts opened, the defendant was called 
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14/ A man intoxicated when arrested should not be arraigned 
more promptly than circumstances permit. Trilling v. United 
States, 104 U.S. App. D.C. at 165. 
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to talk with an officer who had known his parents for many 


years. He confessed to this officer at 8:20 a.m. after a 
few questions. This Court had no trouble deciding that 
under those circumstances the defendant had not been taken 
to headquarters to be subjected to a process of inquiry. 

The circumstances under which appellant's alleged 
confession was obtained are very different from those exist- 
ing in the above cases. (1) The police admit to question- 
ing appellant on seven different occasions Dron to his 
arrest. (2) The police admit to locking appellant in the 
police detention room upon his arrival at the precinct to 
await interrogation. (3) The police admit to interrogating 
him in this detention room for one-half hour--during this 
process of inquiry appellant denied having knowledge of 
the crime. (4). The police admit to leaving appellant 
locked in the room for another forty-five minutes to await 
further interrogation. (5) The police admit to calling 
three more detectives for the express purpose of conducting 
the further interrogation. (6) The police admit that 
appellant was interrogated by these three detectives in 
the upstairs detention room. (7) The police admit that 
only after appellant's confession was typed, signed and 
witnessed did anyone indicate that he had called the Assist- 
ant United States Attorney concerning appellant's arraign- 


ment. What transpired between appellant and the three 


Qi 


detectives in the detention room before they carried him 
downstairs to type his alleged confession must remain a 
source of speculation. The police admit to no coercion. 
Can it be said that between 6:45 and 10:50 the 
police were occupied in the ordinary administrative steps 
required to bring a suspect before the nearest available 
magistrate? Seldom does such a flagrant violation of Rule 
5(a) present itself from the four corners of a record. 
Appellant's alleged confession was obtained during a period 
of unlawful detention and receiving it in evidence was re- 


versible error. 


CONCLUSION 


For the foregoing reasons and those set forth in 
his opening brief, appellant submits that his conviction on 
each count must be reversed. He further submits that the 
case should be remanded with directions to enter judgment of 
acquittal on Count One. 
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